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HE following Treatiſe earmeſt- 
ly begs your Lordſhip's Patro- 
nage, and is humbly preſented 


cauſe your Noble and Illuſtrious An- 
ceſtors have been among the greateſt 
Glories and Ornaments of the Ages they 


and Defenders of their Country's Liber- 
ty ; nor is it even upon the Account of 
your || 
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s own rare _ admirable _ nat * 
FE gobments, which have deſervedlyx 
acquired to your Lordſhip the Love 

and Eſteem of all good Men; neither 5 
is i- becauſe the Author looks upon it 

25 his rene Honour that he is your |' 
nſmin; But rather as a publick Te- 
umony of Re ſpect and Gratitude 
che many ſubſtantial Favours by y! 
3 conferred upon, | 
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Your Lordſhip's moſt bumble, and 
moſt obliged Servant, 


Al. BRUCE, 
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'"PREEACE 


Ho this be the firſt Appearance this ſmall 
Trait has made in the World, yet it 
was finiſhed and prepared for the Preſs 
many Months ago, at a Time when the Author 
thought a Diſcourſe publiſhed on this Subject, 
would be neither unprofitable nor unſeaſonable, 
But the great Occaſion of writing on that Head, 
being ſoon thereafter removed from this Place of 
the World, I wiſh I were put to apologize for the 
whole Book as one intire Impertinency, as bein 
written in an Age and Nation, where War (the 
general Cauſe of all military Inſtitutions ) 2 
neither felt nor feared. 

But I fear ] have pitched upon 4 Subject not 
like to be out- dated; and therefore how man 
ſoever the native Defects of the following Diſ- 
courſe may be, yet it's but too probable it will not 
be attended with this accidental one, of being 


written on a Subject, the Kyowleage whereof is 

zntirely uſeleſs. he 
I ſhall therefore wave all further Apglogies, 
and in the next Place acquaint the Reader, that 
military Lay being the Subject in my View, I 
"a> * FT. - judg ed 


\ 


| Jadged it not improper, by Way of Introduction; 


40 premiſe ſome of the mo ſt uſef, ul Caſes and 


Queſtions concerning War in general, which 


have exerciſed the Pens of learned Men theſe 
many Ages: In examining and aiſcuſſing where- 
of, I have neither arrogantly affected Singularity 
in Opinion, nor on the other Hand ſlawviſhly and 
blindly traced the beaten Road of 4 Multttude of 
Writers, nay, nor even the moſt eminent Au- 
thors, in every Thing they have ſaid on theſe 
Heads; but among Varieties of Opinions, have 
choſen that whichto me ſeemed moſt conſonant to 
natural Equity, and the Analogy of the com- 
mon Law, which may indeed not improperly be 


called the written Law of Nations. 


In the ſucceeding Parts of the Treatiſe, I have 
made Choice of that Method which in all Law 


Diſcourſes appears the moſt clear and diſtinit,viz.; 


in the prior Part of each Title to point out the 
Roman Law by it ſelf, as the Rule, and then by 
Way of Exception, to ſubjoin the modern Laws 
and Cuſtoms relating to that Title, n 

It is true, that in two other Law Tracts 
which ] lately publiſhed, the preſent Laws and 
Cuſtoms of Scotland only ( without mentioning 
thoſe of other Nations) are the Subject of he 
latter Part of each Title, as being written mainly 


for the Benefit of Scotſmen ; and the Author 


being but very ſuperficially a:quainted with the 
Laws of our neighbour Nations, But in the 


—ͤ—— -  —— 


enſuing Inſtitutions, I found my ſelf obliged 


- 


= little to vary the Method, and to bring ap the 
Rear of each Title, with an Account of the mo. 
dern European Lews and Cuſtoms in general, 
bat chiefly thoſe of France, Holland, and 
Sweden, which are looked upon as the moſt 
Warlike Nations in our Days: To which are 
alſo ſubjoined the Engliſh martial Laws, as 
well for His Majeſty's Forces beyond Seas, as 
thoſe in Britain: For as tothe Laws and Cuſtoms 
of Scotland relating to the Militia, they are 
either. ſo old, or ſo few in Number, that ( tho? 
I have indeed taken Notice of ſo many of them 
as I knew of ) if I had confined my ſelf to theſe, 
the Reader would have been but little wiſer by 
peruſing the following Leaves. 
For tho" it can ſcarce be preſumed, 'That the 
moſt Martial Nation in Chriſtendom wanted of 
old its own military Laws, or ſo much as 
doubted that, were we now in the Circumſtances 
of our Anceſtors, we would be as exact and 
pointed on that Head as any other Nation. Tet 
Firſt, Our Coalition, and then our intire Union 
with our Neighbours of England, having wholly 
ſuperſeded to us, among many other Burdens, 
the Fatigue of making either Martial or civil 
Laws, we are nom wholly regulated in Matters 
of War, by the Conſtitutions and Cuſtoms of other 
Nations. 

In laying down the Principles of the Roman 
Law upon this Head, I have mainly followed the 


Text of the Corpus Juris, and where that fail. 


"| 


— 


A me, the moſt celebrated Communtators and 


- 


N 


eminent claſſical Authors. And in Reference to 
later Conſtitutions and Cuſtoms, I have chie 
had an Eye to what Rales and Articles of, 47 


Hove been publiſhed within theſe few Tears by the 


above - named Nations, and ſometimes to their 
.own Writers on this Subject. And Laſtly; Where 
I could. have the Otcaſion, I endeavonred,”" 1 
Things doubtful, to get the Opinions and Solu- 
tions of thoſe whoſe Experience inables; 
Profeſſion obliges them to à more ex 


Now. 
ledge of military Affairs, than I can pretend 
40. | | 2 a .T. W 

And therefore, if in any Thing relating to 
ahbe modern Militia, I have fallen into any 


— 
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Error or Miſtake ( tho it's hoped there will not 


occur very many, nor very great Occaſions for 6 


impute it Fo Negligence Nor Deſign, but 4 eerly 


fo Want of better Informati... 
\ 
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nd 
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Razare ) it's expected the Reader will neither 
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Of War in FI) and its Various Kinds; . 
where ſeveral Queſtions relating thereto, are 
examined and di cuſſed a 7. i. Ja 


EZ LTHO it has generally in all 


Ages been taken for granted, 
That in the confuſed Noiſe of 
War, Laws muſt be filent - 
Yet certaigly the Obſervation 
is as erroneous and ill founded, 
as it's ancient and common; fince as no War 
can be warrantably undertaken, unleſs for 

A 9” Recovery 
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| Kecovery. of what is unjuſtly detained from | tai 
us, or for ſome other ſuch Cauſe ariſing Trom | be, 
natural Equity; ſo neither ought it to be ma- | of 
naged but within the due Limits of Juſtice and | Di 
Fidelity. Fot as Courts of Juſtice were at 
irſt -onftituted for overawing and curbing 
of thoſe, whom we are able to command ; ſo, | ani 
againſt ſuch as either are, or think themſelves | inc 
ts be our Equals, War is abſolutely needful : | flu 
And there ſore in Order to its being carried on | joi 
with an Eye to Prudence, Juſtice and Cle. 
mency; it's no leſs neceſſary, That Law and 
Order be obſerved here, than in managing a | Pr 
civil Proceſs. . 
2. Indeed the common Obſervation T have | Ii: 
mentioned, does undoubtedly take Place, if | tre 
only applied to the civil or municipal Laws | La 
of a Nation: But it's quite otherwiſe in thoſe | be 
eternal Laws of Nature and Nations, which | ing 
accommodate themſelves to the Circumſtances | an 
of all Times and Places, and which therefore 
no Man nor Society of Men, can, at any Time, | Al 
or in any Circumſtance, infringe or ſuſpend. | G 
3. This we find eminently exemplified in | an 
the ancient Romans, who, for ſeveral Ages, | co 
' Neverundertook a War, but upon the ſtrifteſt | B! 
' Rules of natural Equity and Juſtice ; as know- | tw 
ing how greatly the well grounded Perſwaſion | qu 
of the Righteouſneſs of a Cavſe, does gene- A. 
rally influence the Victory. And tho' it muſt ot 
be acknowledged, That Succeſs is not fo Ho. w 
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n be, and often is cut off, either by the Guilts 
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tailed upon the juſteſt Cauſe; but that it may 


of the Undertakers, or by ſome other ſecret 
Diſpoſal of the Divine Wiſdom: Yet ſtill it's 
an irrefragable Truth, that a good Cauſe na- 
turally inſpirits the Generality of Men to great 
and glorious Actions. And as this is its genu- 
ine Effect upon our ſelves, fo no leſs is the In- 
fluence that it commonly has upon others to 
join in Friendſhip and Confederacy with us, no 

Man being eaſily induced to an Alliance with 
thoſe, whom no Law, Juſtice, nor ſolemn 
Promiſe can bind. DN = Ol 

4. Since War then is the Occaſion of the mi- 
litary Law, (which is the Subject here to be 
treated of) and there being fix'd and known 
Laws of War, as well as Peace, *rwill, I hope, 
be no impertinent Introduction to the follow» 
ing Diſcourſe, to premiſe ſome few Poſitions 
and Queſtions concerning that Subject. 

5. As to the Word, WAR, it ſeems to be an 
Abbreviation of the barbarous Latine Name, 
GUERRA, which ſignifies the ſame Thing, 
and is frequently uſed in the Collect ion of the 
common feudal! Cuſtoms. But the Latine, 
 BELLUM, derives a Daello; both becauſe 
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7 3 Of War in General. Tit. J. 1 
guage became refined, written inſtead thereof, 
r 8 
6. It would be Impertinent here to give in 
any logical Definition or Deſcription of War, 
or to paint that Flame whoſe Scorchings all 
the World has felt: Twill be ſufficient there- Pe 
fore to ſay, That there are in General three 
| —_— Requilites, to the making a War ſo- 
x emn. 
7. Firſt, It is required, That it be managed 
by Force of Arms; in Oppolition to ſuch cv4/ 
Diſſentions (tho? the Subject in Controverſy 
were a whole Kingdom) which are ſubmitted 
to the Arbitration of third Parties, and deci- 
.ded without Violence. Of theſe, ancient Hi- 
ſtory affords many notable Examples, where 
Debates that have ariſen about whole Terri- 
tories, betwixt neighbouring Princes and 
States, have been ſubmitted to, and determi- 
ned by foreign Judicatories (b). - And particu- 
larly the Deciſions of the Parliament of Pars, 
in many ſuch Caſes, have been greatly celebra- 
ted by all Authors, whether Lawyers or Hiſto- 
rians. Nor want we Inſtances even at Home; 
for ſuch was the Conteſt tor the Crown of Scot- 
| | * men 
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) Grot. de Fur. Bell. ac Pac. Lib. 1. Cap. 1. Num. 2. 1 
(b) See Alber. Gentil. de Jur. Bell. Lib. 1. Cap. 3. andi 
the Auteur du bouquet hiſtorial. Tit. de la Juſtice. Grot. de Ju. 

Bell. ac Pac. Lib. 2. Cap. 23. Num. 8. Swartzmaier. Miſcel. 
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land; after the Death, of King Alexander III. 
which was referred to the Determination of 
Edward I. of England, whoſe Way of manag- 
ing that Controverſy, may juſtly deter all after 
Ages, from hazarding Matters of ſo great Im- 
portance, to the Determination of a Foreigner, 
eſpecially a bordering powerful Prince. 

8. Secondly, Both the contending Parties 
are to be, ſuppoſed;a free and independent 
Prince or State. And this excludes from the 
Privileges competent by the Law of Nations to 
a ſolemn War, all Robberies, (let the Numbers 
of the Graſſators be never ſo great and formi- 
dable) all Seditions, civil and inteſtine Hoſti- 
lities, cc. For in theſe Caſes, there are nei- 
ther two contending Nations, nor any War 
lawfully denounced, but fellow Subjects of the 
ſame Prince, contending not for the Ruin, but 
Preſervation of the State; tho* undoubtedly 
a Country is thereby for the moſt Part a great- - 
er Sufferer, than by the moſt bloody and 
expenſive foreign War (a): For here there is 
no Poſſibility of Succeſs, the meer Fight im- 
plies a Defeat, and the Swords of all Parties 
meet in the Bowels of the Publick, , But it's 
unneceſſary to inſiſt on the Effects of ſuch civil 
Diſcords, of which we of this Nation have had 
ſo many, ſo freſh, and fo coſtly Evidences, as 
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6 / Mur in General. Tit. I. 
far tranſcend the moſt tragical Deſcriptions. 
600 grant we may never have other than 


our paſt Experiences to meaſure them by. 
Only, as I have hinted, ſuch civil Commoti- 
ons; by the general Practice of moſt Nations, 
have never been allowed the Privileges of a ſo- 


lemn War: And hence it is, That Priſoners 


taken in ſuch Expeditions, did not according 
to the comrhon Law, (4) become Slaves to the 
Conquerours, (as all Prifoners are by the gene- 


ral Law of Nations, unleſs in Caſe of ſome 


previous Paction) but as putride Members 


were to be cut off: Neither did the notable 
Privilege of the Jus Poſtliminii in them take 


Place, nor were the Victors allowed the Ho- 


nour of a Triumph, which ocherwiſe was ſo 
much courted by the Roman Generals. Thus 


Florus (b) ſpeaking of the War againſt Sertori- 
au, ſays, Victores Duces externum id magis quam 


civile Bellum videri voluerunt, ut triumpha- 


rent: And. Lacan (c) of the civil War bet wixt 
Czfar and Pompey, ſays, 


Bella geri placuit nullos habitura Triumphos. 


9. Thirdly, It is neceſſary, That the War 
be folemaly denounced and proclaimed, of 
which I ſhall ſpeak hereafter. Tit. 5. 


10. Before 
(a) d. L. 21. ff. de Captiv. (b) libs 3. Cap. 22. in Fin 
. 
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10. Before we proceed further, it will not 


be improper to enquire a little itito the Laws 
fuloeſs of War; and this becauſe not only ſome 


1 


rb Phapaticks of the laſt Ages, but even 


ome eminent Fathers of the primitive Church, 


have in their Writings ſeriouſly contended, thar 
among Chriſtiajs, it's intirely unlawful, upon 
What” Accoutit deter. den e 


11. Firſt then, if we take a- View of the 


common Law of Nature as deſcribed by Ju- 
ſtinian (a), which according to him, is com- 


- 


mon to us with the brute Creatures, we ſhall 


find nothing there repugnant to the Uſe of 


armed Force in ſome Caſes; the Conſervation 


of Life and Limbs, and the acquiring or pre- 


ſerving the Comforts and Neceſſaries of Life, 


being moſt agreeable to the natural Inſtinct of 


all Animals ;-and for attaining thoſe Ends, to 


uſe Force when it's neceſſary, is nowiſe re- 


*y 


Pugoant to that Law, ſince to every Creature 
here is a proportional Meaſure of Strength 
allotted, whereby they are naturally led to 
help and defend themfelves, and propel In- 
juries. e 5 ! | 
? 12. But in the next Place, vight Reaſon 
(which in Propriety. of Speech, only merits to 
be called the Law of Nature) nowiſe prohi- 
bits every Kind of 1 but that only which 
| Wn + 
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is inconſiſtent with Society, or which. invades 
or violates. another's Right. For the great 
End of all Society being, that each Individual 
be ſecured of what is his own, by the joint 
Aſſiſtance of the other Members; this undoubt- 
edly took Place, even before the Dominion 
and Property of Things was eſtabliſhed in the 
World; ſince even then there were ſome 
Things that could never fall under Commu- 


"even in Things common to all of a Society, 
every Member being free to take of theſe, as 


of that Right would certainly be an Injury, 
which therefore he might lawfully propel. _ 

13. But this is yet more evident from Scrip? 
ture Teſtimony; where we. ſee, that when 
Abraham with his Servants and Confederates, 


Kings that had pillaged Sodom, yet GOD by 


Melchiſedek approves of the Action: ( 4) Bleſ. 
ſed be the moſt. High GOD, which hath delive- 


read of no ſpecial Warrant Abraham had for 
ingaging in that War; fo that the Expedition 
being undertaken by him who was both tran- 
ſcendently Pious, aud eminently Wiſe and 
Prudent, was purely the Dictate of the — 

| | f 


— — 


Cen. 14. 20. 


Bion, ſuch as Life, Limbs, Liberty, &c. Nay, 


much as Nature required, the depriving him 


had atchieved a notable Victory over the four 


red thine Enemies into thy Hand. And yet we 
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8 ok Nature. There is alſo another Inſtance in 
t ſacmd Hiſtory, viz. Moſes his Expedition 
U againſt the Amalekites, that is a clear Confir- 


t mation of the Lawfulneſs of War in fome 
. Caſes: () Which tho we read not that GOD 
n did expreſly command, yet it's certain, that 
e afterwards he ratified and approved the Acti- 
8 ON. N $35 | | R: 
1 14. It is yet further manifeſt, that a War; 
„may be lawful and juſt, tho? there be no ſpe. 
7, cial and expreſs Warrant for it from the GOD 
8 of Battels his preſcribing general and laſting 
it Laws and Articles of War to his own Peo- 


ple: () Where he plainly diſtinguiſhes the 
Caſe of the ſeven devored Nations from all 
2 others; and tho? nothing be there ſubjoined 
n to inform us, what are the juſt and lawful 
, ' Cauſes of War, yet even thence we may ſaſe- 
r ly conclude, that by the Light of Nature they 
y are ſelf evident ; whereof the following Hiſtory 
A of the Old Teſtament ſupplies us with ſome 
4 eminent Inſtances, ſuch as the Expedition of 
8 Jephtha againſt the Ammonites, for Defence 
r of the Frontiers (e); and that of David for 
a avenging the Indignity put upon his Ambaſſa- 
1 dors (d). And it's very remarkable, that the 
d Author of the Epiſtle to the Hebrews, (e) ex- 
w ; . 
f 


preſly 


— 


 @) Exod. 17. (b) Dent. 20. 10, 15. (e) Fudges 17, 
; (0) aS 10. (e) Hel. II. 33, 3. 
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- neither Abraham nor Moſes were ignorant of 


preſly ſays, That Gideon, Baruch, Samſon, 
Jephi ha, David, Samuel, &c. through :Kaith 


<4 


' ſabaued Ringdoms, &c. waxed Valiant in Fight, 
turned to Flight the Armies of the Aliens, &c. 
Fharey under the Word, Faith, is certainly, 

among other Things, underſtood a firm Per- 

ſwaſion, that the Action pleaſed GOD. Thus 
adlſo it's ſaid of David, (a) That he fought the 
Bastel of tbe ond. - ' L 


W 


16. There is indeed an Old Teſtament Text, 
that is by ſome objected againſt all War, vir. 


the Law given to Noab and his Poſterity after 
the Flood, and ſurely your Blood of your Lives 
wit I require, &c. (b). But certainly the Prohi- 
bition there to ſhed Bloodz\ can extend no fur- 
ther than the Interdict of the ſixth Command, 
which cannot be ſaid to prohibit either capi- 


tal Puniſhment, or juſt and lawful War; for 
neither of theſe two Laws is any new Conſti- 


tution, but only calls us back to the Law of Na- 


ture, and declares and repeats what was thereby 


already injoined ſo that the Words in both 
are undoubtedly to be underſtood of the Blood- 
ſhed of an innocent Perſon, willfully commit- 
ted by a private Man. And of this Senſe of 
the Precept given to Noah, I have already 
taken Notice of two notable Inſtances, for tho? 


that 
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7 that Precept, yet they both took Arms, well 
4 knowing that it was nowiſe repugnant to the 
, Law of GOD, tho? neither of them had a ſpe- 
0 cial Commiſſion, + . . e | 
, 16. Neither is War abſolutely reprobated . 
7 even under the New Teſtament Diſpenſation, 
8 ſince there we find ſeveral Texts, whence its 
5 Lawfulneſs may be very regularly inferred, as 
1 Tim, 2. 1, 2, 3. Texhort therefore that Sup- 
5 plications, &c. be made for Rings, and for al 
* that are in Authority, &c. From which Text 
* we plainly learn, 1/, That it's acceptable to 
's GOD, that Kings become Chriſtians, 2. That 
*. being ſo converted, it is nowiſe diſſonant 
My from the Goſpel Economy, that they conti- 
, nue in that Dignity. 3. That it is the Duty of 
* Chriſtian Kings to afford as much as they can, 
* 4 quiet and peaceable Life to thoſe under their 
FO. Authority. But how they are to do this, 1s 
* told us by the ſame Apoſtle, Rom. 13. 4. For 
* he is the Miniſter of GOD, &c. for he beareth 
th not the Sword in Vain, &c. and is a Revenger to 
d- execute Wrath upon him that doth evil. More- 
* cover, in that ſame Text, the ſuperior Powers 
of are ſaid to be of GOD, and the Ordinante of 
ly 600; and therefore Honour and Obedience 
Re is indiſpenſibly due unto them, and Reſiſtance 
ot is there threatned with no leſs Pain than Dam. 


nation. It Chriſtians then may be Kings, it's 
mY lawful for them upon Occaſion, to make War, 

ſince without the Power of the Sword, there 
can be no Magittracy,  _. 17. This 


of Wa in. Cain. Tit. 1 | 


17. „ This will yet further appear * John 
5 B11 his Exhortation to the Soldiers, where: 
of many were Jews, (a) who being demanded 
by them what they ſhould do in Order to Sal- 
. vation, he is far from injoining them to quit 
Vocation as unlawful, ( which, if it had 
deen ſo, he would nndoubredly have done) 
but only exhorts them 0 do Violence to no Man 
neither accuſe any. falſly, 4nd to be content with 
their Mages. To which we may add the In-, 
ſtances of Cornelius the Centurion, who re- 
ceived the Gift of the Holy Ghoſt; and .of 
Sergius the Governour, the one converted by 
Peter, the other. by Paul, yet neither do we 
find the one injoined toabandon the Profeſſion 
of the Sword, nor the other his Office of a 
ſuperiour Magiſtrate : Now both theſe Offices 
being ſtill lawtul under the Goſpel, it neceſſar- 
ly follows, that War in ſome Caſes is warran- 
table, ſince the Caſe may be ſo ſtated ( as 
when Robbers aſſemble i in Troops ) that tuch 
* cannot at all be otherwiſe puni-- 
_ > | 
Tt will be needleſs therefore to take 
Notice of ſuch, Objections as are drawn from 
Texts in the New Teſtament, ſince in the 
General, theſe do plainly ſpeak, not to Ma- 
giltrares, but to private Perſons, who are 
þ injured ; 
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I. Of War in General. 1; 
injured 3. and therefore do only refer to 
private Revenge. Beſides, that if the Power 
of the Sword againſt common Graſſators and 
other Criminals, had by the Goſpel been 
wholly interdicted, there would thereupon 
undoubtedly follow a Deluge of all Wicked= 
neſs, which we ſee even now that Judica= 
tories are erected, daily overſpreading the 
World. And therefore we may very juſtly 
conclude, That if it had been our Saviour's 
Intention to introduce ſuch a State into the 
World, as was never before heard of, he 
would certainly have delivered his Com- 
mands in the moſt expreſs and peremptory 
Terms, forbidding all his Followers to judge 
85 in capital Cauſes, or carry Arms; and yet g 
it is plain, that this was not done. Nay | 
further, it is pretty evident, that even the 
x judicial Law of Moſes did not ceaſe till the 
final Deſtruction of Teruſalep: and hence it 
is, That the Apoſtle Paul ( a) acknowledges 
that the high Prieſt /at to judge after the Law, 
and Chriſt himſelf declares, That he came not 
{ . #0 deſtroy, but fulfil it: If then that Law was 
fill in Force, and binding, ſo long as the 
Jews continued a Nation, it clearly follows, | 
That ſuch of them as were converted to 
Chriſtianity, could not decline the Magiſtrates _ 
| hs: ' Authority, 
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which is publick only on one Side. 
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a 1 4 44 Of War m General, Ne | 
Authority, when judging according to the 
. Eaw of Moſes. But I proceed to ſome of the 


moſt remarkable Diviſions of War. 


109. Firſt, War is either publict, private, 
or mixt. The firſt is that which is undertaken 


and managed by publick» Authority; the ſecond 
by thoſe who have none; the third is that 


20. That private War may in many Caſes 


be lawful, can ſcarce be called in Queſtion : As 


when we are ſuddenly attack't, and either 


have no Superior Power to apply to, or the 


Matter is Momentaneous, and ſuffers no De- 
hy: (4) For in ſuch a Caſe, Self- defence is 


not only permitted, but ſeems plainly injoined 


by the Law of Nature; (6) nothing being 


more confonaut to that Law, than for a Man 
to defend his Perſon and Property from the 


Invaſion of rapacious Vultures. This is ele- 


gantly expreſſed by Cicero, (c) Hoc Ratio 


Doctis, ſays he, & Neceſſitas Barbaris, & Mos 
Gent ibus, & Feris Natura, ipſa præſcripſit, ut 


 emmem ſemper Vim, quacunque Ope poſſent, 4 


Corpore, « Capite, 4 Vita ſua propulſarent. Nei- 
ther in this Caſe ſeems there to be any Diffe- 
rence, whether the Aggreſſor, or 8 A 

| both, 


Sh 


» 


(a) Z. 10. F. 16. fl Oue in Fraud. Cred. Grot. de Fur. 
Bull. Lib. 1. C. 3. Num. 2: (b) L. 3. . de J. & 7: 
) in Orat, pro Milone, 8 
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both, be one or many, ſince Numbers can have 
no Influence on the Juſtice of a Cauſe. ' And 
this undoubted Law of Nature we find fully 
confirmed and explained in holy Writ; (a) 
If « Thief be found breaking up, and be ſmitten 
that he die, there (hall no Blood be ſhed — 
him, a Precept has very probably 
been adopted, as many others were, by the 
Greek Republicks, and from thence borrowed 


by the Romans; for in the ancient Law of 


the 12 Tabb. the ſame Thing is thus expreſt ; 
Si Nox Furtum faxit, ſi im aliquis occiſit, Jure 
on e — 

21. Vet there are ſome even of the Fore- 
fathers of our Faith, ( ſuch as Auguſtine and 
Ambroſe, ) who, tho? they allow of publick 
War upon juſt and lawful Grounds, yet ut- 


terly reprobate that which is F. as 
p 


wholly inconſiſtent with the Goſpel Econo- 
my, and for this adduce many Paſſages in the 


New Teſtament againſt Revenge,and touching 


the loving our Neighbour as our ſelves, &c. 
But it would be conſidered, that the Goſpel 
commands us to love our Neighbour, as, not 
above our ſelves. Nay, where there is a 
Parity of Danger, we are not forbidden to 
conſult our own Safety, before that of others. 
And this we find exemplified to us by the 

| | > Apoſtles 


E2 l f 
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16 cf mi Geral Tit. I. 
Apoſtles themſelves, fome of whom even to 
te very laſt, and in their Maſter's Company, 
travelled with Swords ;which Joſephus tells us ſe 
1 was the Practice alſo of other Galileans, when 
going up to Jeruſalem to the Feaſt, the High- Tr 
Ways being then much infeſted with Robbers, 
Wich he fays, was the Cuſtom even of the 
Wn harmleſs Eſſenes. As to the other Texts 
1 commonly alledged, they do plainly relate to 
pure private Revenge, and therefore can 
never be ſtretched to prohibit natural Self- 
r 5 dF 
22. But except in the afore- mentioned, or the 
ke Caſes, it's abſolutely unlawful for private 
Wi Subjects to take up Arms againſt each other; 
u* and as being altogether inconſiſtent with So- 
ciety and Order, is under all higheſt Pains 
prohibited by the Emperours Valentinian and 
Ell 'Fatens. (4) And ſurely if a Man be great- 
yy injured by his Fellow. ſubject, right Reaſon, 
as well as Chriſtianity, will teach him, not to 
run forthwith to Arms, but to repair to ſuch 
as are in Authority over them both, and 
there demand Reparation. Nay, even the 
Suſpenſion of Law ( when a State is in ſuch 


a Confuſion, that there is no lawful Judica- 
tute to apply to) does no more qualify a Pe 
private Perſon to be his own Revenger, than ow 


it 


Tit J. Of Var in General. 17 
it inveſts him in any other Part of Authority; 
and he may with as good Right place him. 
ſelf on the Bench, and become a judge in 
other Mens Cauſes, as thus become both 

Judge and Executioner in his own. = 
23. Far leſs is it conſiſtent - with Soci ety. 
Order and Government, for a private Perſon 
to ſevy War upon any Account (except theſe, 
now mentioned, or the like) againſt either 
a foreign Prince, State, or 11 5 Party: (4) 
For after Societies were eſtabliſhed, there has 
been by a tacit univerſal Conſent among 
Men, a general Surceaſe of that originary 
Law of Nature, which allows even private 
Men to repel Force by Force; and whereof 
there yet remain ſome Veſtiges among the 
brute Creatures. And Gellias tells us, () 
That upon this Account it was that the Rhode 
ans were abſolved by Cato: Multos quidem, 
ſays he, Cives privatos, aſperas in Romanos 
habaiſſe Conciones, & ad Bellam ſuadendum 
omnes adhibuiſſe Facundiæ Vires: Nullum ta- 
men de Bello Romanis inferendo factum eſſe 
Senatusconſultum, nullamque propteres iis 

interceſſiſſe cum Romana Republ, Inimicitiam. 
24 . Yet it is not to be doubted but a private 
Perſon, by Permiſſion of the Government he 
owes Allegiance to, may levy and arm 
| Forces, 
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18 fu in General. Tit. I. 
Forces, for obtaining Reparation of Injuries, 
or Reſtitution of what has been unjuſtly away 
taken by a foreign Prince or his Subjects, and 
may juſtly retake the Things or their Value: 
For to this End Repriſals were many Ages 
ſince introduced even among Chriſtian Prin- 
ces. (Which nevertheleſs, by the by, are 
commonly the Prelude to a ſolemm Wars 
For in theſe, a violent Repetition is allowed, 
of ſuch Things as are unjuſtly detained by 
the Subjects ot another Prince, after they 
have fairly been required back in a friendly 
Manner: (a) So that Reparation or Reſti- 
tution being denied, the Foreigner's Goods 
are detained as a Kind of Pledge : For it's ge- 
nerally the Opinion of all Caſuiſts on this 
Head, That the whole Effects of a Nation 
ſtand bound for the Injuries done dy any 
private Subject thereto belonging, providing 
always that the Delinquent being in their 
Power, they refuſe either to deliver him · up 
to the Party injured, or to bring him them- 
ſelves to condign Puniſhment. ( ; 
25. Theſe Repriſals (which in barbarous 
Latine are called Repreſſalie ; but more pro- 
perly Reprenſaliæ, and 1n the Greek, 76 f ⁰ 
have probably been at firſt introduced, to 
| prevent 
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prevent a Nation's being involved in a pub 


lick War, for every trifling Wrong done by 


Foreigners to any private Subjet': Yet be- 
cauſe it frequently falls out, That when ſuch. 
Licence is granted, the Prince or State whoſe 
Subject the firſt Aggreſſor is, will be ready 
to defend him, and engage in the Quarrel, as 
judging their own Honour or Intereit to be 
thereby mainly attack't; the Effect whereof 
is commonly a ſolemn War betwixt the two 


Nations; it is therefore generally enjoined 


thoſe who write upon the Politics, That 
Princes and States be very ſparing in grant- 
ing ſuch Indulgences, upon flight Injuries 

done to their private Subjects, whereby the + . 
Publick is ſcarce at all wronged ; left there- - 

by they give Occaſion to a Rupture, which, 
for ought they know, may be ſucceeded by 
ſuch Miſchiefs, as far out- bid the firſt Injury; 


(4) but that all other Methods for Repara- 


tion, be firſt eſſayed, and as much Care and 
Circumſpection adhibit in the Matter, as if 


they were deliberating upon a publick War. 


26. Yet ſtill it muſt be acknowledged, 


That Repriſals take not their Riſe from the 


primitive Law of Nature, it being generally 
ſpeaking, plainly contrary to natural Equity, 
B-2 that 
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 * that one Man's Perſon or Goods ſhould be 


detamed for the Debt or Delinquency of 
another. Their Origine therefore 1s only to 
be aſcribed to the general Cuſtom of moſt 


Nations, which a Kind of Neceſſity, and the 


eviting of a greater Evil, hath introduced, or 
Z — 

27. From what hath been ſaid, we may 
ſafely infer, That theſe two Caveats ought 
neceſſarily to preceed the Grant of a Repriſal; 
1. The expreſs Conſent of an independent 
Prince or State, whoſe Subject the injured 
Party is. And 2. That he have ſuffered a 
very conſiderable Detriment in his Perſon, 
Fortune, or Reputation, by the Subjects o 


a ſoreign Prince, who, tho it Was in his 


Power to reſtrain them, yet did it not, nor 
will afford common Juſtice to injured Strangers, 


for Reſtitution. For if neither of theſe be in. 


a Prince's Power, where is his Fault? 

28. Secondly, War is either juſt or anjuſt. 
The firſt of theſe is that, which is undertaken 
upon juſt and weighty Cauſes, by an independent 
Prince, or free State, againſt another, who alſo 


is inveſted with ſupreme and independent Power, 


And ſuch a War is irrefragably founded in 


that at leaſt, which we call the Secondary Law 
of Nations: (4) For after the neceſſary 
| Diſtinction 
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Diſtinttibn of Dominion and Property were 


introduced, and the priniitive Communion of 
all Things had ceaſed, it ſoon appeared, That 
as Men increaſed in Numbers, ſo did their 
Ambition and greedy Deſire of poſſeſſing 
what was another's Right; and hence it was, 
that not being content with their own, (which 
is the greateſt and ſecureſt Riches ) they began 
to project the intercepting of that which was 
their Neighbours; which at length arrived 
to ſuch a Height, that truſting to their own 
Strength, they invaded the Lives, Liberties 
and Properties of others; whereof we have 
many. Inſtances in holy Writ, and many more 
in profane, but moſt of all in our own daily 
Experience, which does fully beſpeak moſt 
part of Men, the true Off-ſpring of their firſt 
Parents, who find no Guſt in all the Fruits of 
Paradiſe, if any one be denied them; and (till 


look not on what they have, but what they 


want; and as it is obſerved of Einger- ſed Lap- 
dogs, they reliſh not one Bit, for the vehement 
Expectation of another. 20 
29. For Defence therefore of eur Lives and 
Fortunes, and for repelling ſuch outragious 
Attempts, Men were naturally induced to 
join themſelves in greater Societies; and 
hence followed the neceſſary Evil, War. (4a) 
B 3 30. But 


—_ 


(a) L. 37 U. de J C. R 


22 
. 30. But Jeftice and Injuſtice being ſo plain- 
ly oppoſite, that the one does neceſſarly ex- 
clude the other; hence we may ſafely infer, 
That no War can be juſt on both Sides: Yet 
it's not to be donbted, but ſuch probable 


Grounds may be alledged for each of the con- 
tending Parties, that it would be hard to de- 


termine on whoſe Side the Ballance hangs. . 


But on the other Hand, tho? both can never 
be in the Right, yet in ſuch dubious Matters, 
it's very poſſible, and common Experience 
atteſts it, That both may be in the Wrong; 
juſt as we daily ſee it in the Caſe of ſingle 
Combatants: And as to ſolemn national 
Wars, we have a memorable Inſtance of it in 
holy Writ, 2 Chron. 25. 17. & Seqg. to which 
I refer the Reader. 8 | 
31. It is here further to be remarked, That 
a Cauſe cannot ceaſe to be jaſt, and become 
unjuſt, tho? the War be never fo barbarouſly 
managed by thoſe who have Jultice on their 
Side; for in that Caſe, tho? the Law of Na- 
ture allows even the Injurer to defend him- 


ſelf, who thenceforth ceaſes to be a wicked 


and injurious Enemy, and commences a lawful 
Self-defender ;.yet this alters not the Nature 

of the Cauſe. = 
22. But becauſe there are ſome Cauſes of 
War ſeriouſly contended to be juſt, which 
nevertheleſs, if weighed in the Ballance, I ſay 
| 3 ' not 


— 


„rei „ ne 


e Hs 3 IT”, 


not of the Sanctuary, but even of common 
| Reaſon, will be found wanting; it will not be 
a Miſs to examine a fe of them. And. 
33. Firſt, A meer Deſire of Glory and 
greedy Purſuit ol Fame in the World, ( which. 
FOR indeed been the true Cauſe of man 
bloody Diſſentions ) can never afford a juſt 
13 lawful Cauſe of War: For the? 4 good 
Name be better than precious Ointment, yet it 
muſt ſtill be under ſtood to be acquired by juſt 
and honeſt Means; which this can with no 
Shadow of Reaſon be ſaid to be, whilſt a 
Man is hurried, on to prefer a little popular 
Applauſe, both to the publick Welfare, and 
| the Lives of as many as periſh in the Under= 
| taking, And certainly he who to ſecure him: 
{elf a Reputation, fired the Temple of Epheſus, 
may very well vey for the Juſtice of his 
Caufe, with the greateſt of thoſe Knights Er- 
rants. 1 | 
24. Secondly, Altho? the firſt Wars among 
Men probably took their Riſe and Spring from 
a Deſire to extend and enlarge their Territo- 
| ries, and thereby heap up Wealth; yet cer- 
tainly ſuch a Deſire can nevet lay Claim to 
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24 / her in Generl. Tit. I. 
a Plea for the Juſtice of their Cauſe, as the 
moſt ſucceſsful whole- ſale Robbers of them 
all; as was very juſtly objected to Alexander 


by the Sy:hian Ambaſſadors. (4) Befides 


that ( as has been already hinted ) to the 


making a War juſt and honourable, it's ne- 
ceſſarily required, That it be ſolemnly de- 


nounced, after Reparation has been demand- 


ed of Injuries done, or Reſtitution of what's 


unjuſtly detained. Now with what Face can 
a Prince or State demand Reſtitution of what 
he has no Right to, nor was ever his own? 
| Certainly were this admitted as a juſtifiable 
Cauſe of War, all humane Society muſt ne- 
ceſſarly diſſolve, which would bid fair to- 
wards the reducing us to that State of com- 
mon Hoſtility, which ſome have fancied to 
be the original Condition of Mankind. Yet 
it's too not tour to need any Probation, that 
( what ever other Grounds have been pre- 
tended above Board) this has been the true 
Cauſe of moſt Part of the offenſive Wars, that 


have diſturbed Chriſtendom theſe hundred 


Years by paſt. For tho' Ambition and Co- 
vetouſneſs be generally hated and decried; yet 
they are as generally imbraced and cheriſhed ; 
and tho' they have no Advocates, have many 


World 


(a) Curt. Lib. 7. Cap. 8. 
| 


Friends. Would GOD the great Men of the 
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World would at laſt be aſhamed to be what 
they are aſhamed to own, TE, oe 

35. Thirdly, There is another Pretext for 
making War, ſomewhat more /pec:ozs than 
any of the former, and that is the weakning 
and abxting the Power of a neighbour Prince, 
which otherwiſe might in Time become for- 
midable to all about him, and threatens an 
univerſal Monarchy : And this has been open- 
ly avowed as both the jaſt and real Cauſe of 
ſome Wars that have been undertaken in our 
own Days, and in the ſolemn modiſh Stile, 
has been called the keeping the Ballance of 
Europe, and Confederacies on both Sides ſo- 
lemnly entred into upon that Account. But 
if we would weigh even this Cauſe in the 
Ballance of common Juſtice and right Reaſon, 
we ſhall find it as much wanting as any of 
the former. For tho? it muſt be owned, That 
when a Prince or State has a Cauſe for War 
that's irrefragably good, he may, in conſult- 
ing the Expediency of taking Arms, (for War 
is not always expedient, even when it's juſt Y 
make Uſe of this as a Motiye; yet if it bethe 
only Cauſe, there is nothing lefs juſtifiable. 
For how can the bare Poſſibility of Suffering, 
give me juſt Ground to oppreſs ? fince ſuch 
has in all Ages been, and ever will be the 
Copdition of humane Affairs, that no State 
nct private Perſon, was, or ever will be total. 
ly ſecured from Dangers: And therefore 


againſt 


26 Of War in General. Tit. L. 
- againſt ſuch uncertain Chimerical Fears, we 


are to fortifie our ſelves, not by Violence and 


Opprefſion, hut in the Divine Providence, and 
the Uſe of all innocent Precautions. For In- 
ſtance, when, we ſee. a Neighbour. Prince, 


whoſe. Hands are nowiſe tied up by Treaty, 


either building new Forts and Gariſons upon. 
his Frontiers,. or adding to the Strength of 


ſuch as are already in being, this can certain- 


Iy afford no juſt Cauſe for making War upon 
him, ſince he may do with and upon his own. 


Territories What he pleaſes ; and for obviat- 
ing the fatal Effects of ſuch a Practice, his 
Neighbours may do the like within their own 
Boynds, and. uſe. what other lawſul Remedies 
Reaſon and Conſcience do ſuggeſt; but to 


declare War only on this Account, can never 


lay Claim to Juſtice. 2 
36. Foarthyly, Many learned Men have been 


of Opinion, That ſo great is the Favour of Self 


defence, that a defenſive War is lawful and 


juſt, even upon their Part, who by giving the 
firſt Offence, or doing the firſt Wrong, have 
juſtly drawn. on. themſelves the armed Forces 


of their Neighbouis. for Reparation or Reſti- 
tution: And their Reaſon 1s, .T hat however 
the firſt Offender is in the Wrong, and. there- 


fore in common Juſtice deſerves to ſuffer ac- 


cording to what he: has done; yet when Re- 
paration-is ſought, by armed Force, it's ſcarce 


Pollible, that the Party offended, who is now 


become 
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become the Aggreſſor, will keep within the 
Bounds of Equity, and exact no further Re- 
paration than is preciſely due; and ſo far in- 
deed they are in the Right, publick Wars, like 
private Strifes, being ( in Solomon's Phraſe) 
as the inletting of Waters; nor want we Ex- 
amples in Hiſtory. of Wars that have been 
undertaken upon ſmall inconſiderable Ac- 
counts, which yet have ' terminated in the 
utter Exciſion of one of the contending Parties. 
But withall it is to be conſidered, That this 
Apprehenſion, however well founded, yet af 
the firſt can give no Right to the Offender, to 
make Uſe of even defenſive Arms, no more 
than a Criminal can warrantably reſiſt the 
Miniſters of publick Juſtice, upon Pretence 
that he fears his Puniſhment will exceed the 
Demerit of his Crime. But as in private In- 
juries, ſo here, the Delinquent is firſt to offer 
Reparation or Reſtitution, as ſhall be deter- 
mined by Neutrals ; and this being rejected, 


then, and not till then, his defenſive Arms 


become juſt and lawful. Thus we find He- 
zekiahb, (a) after he had rebelled againſt the 
King of A4fjris, and broken the Covenant 
which his Fathers had made, being on that 
Account invaded, he acknowledges his Fault, 
and ſubmits his Mulct to the * 

| | 0 
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28 Of m in General. Tit. l. 
of the Aſſyrian himſelf : But having paid the 
Contribution impoſed, and being even after 


that gain invaded, C4) he betook himſelf to 


a juſt and neceſſary Defence, as truſting to the 
Equity of His Cauſe, and GOD accordingly 
bleſſed. him with Succeſs. hs 
37. Fifthly,' Many alſo have maintained, 
That the Propagation of Religion and Extirpa- 
#i0n of Hereſie, is not only a juſt Cauſe of War, 
but that in Order to the planting Chriſtianity 
in a Nation, the Soil may be mellowed with 
the Blood of the Inhabitants; nay the old ex- 


tirpated, and new Colonies planted. In Or- 


der to which, ſome Caſuiſts in the laſt Age, 
pretended Proteſtants, have made uſe of 
the Opinion of ſome Popiſh School-men, that 
Dominion is founded in Grace; but as that is 
but an Opinion, ſo were it admitted as the 
moſt certain Truth, it could never warrand 


any Iaterprize of this Kind. For ſuppoſing 4 


People by wanting ſpiritual Bleſſings, did loſe all 
their Right to the temporal, yet (as is well ob- 
ſerved by a learned and pious Writer of our 
neighbour Nation) that Forfeiture muſt devolve 
only to the ſupreme Lord; and when as GOD in 
another Caſe asks, Where is the Bill of Divorce? 


) ſo we may demand of theſe zealous Invaders, 


Where is the Bill of Aſſignment, by which that 


Right 
— - a * 6 OY 
(a) Chap, 19. (b) Iſa, 30. 11 2 
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Right was transferred to them? In ſhort, Peace 
is the moſt valuable Bleſſing of humane Life, 
and we cannot without Injuſtice deprive Men 
of it, tho? we could, as we pretend, give them 
Truth in Lieu of it, for maugre the Proverb, 
that Exchange will ſtill W Robbery, where the 
Parties are compelled to make it. And if ſo, 
then certainly a defenſive War 1s moſt juſt and 
warrantable on their Part who are ſo ground- 
leſly igfraded, (a) ſince humane Society and 
Communion among Men is nowiſe diſturbed 
or evacuated by Hereſy alone; nor needs Dif. 
ference in Religion either evacuate Contracts, 
or diſturb the publick Peace. And tho? it be 
granted, that by Hereſy and falſe Religion 
GOD is diſhonoured, his Laws violated, and 
War as it were denounced againſt Heaven; 
yet the Puniſhment of ſuch Delinquencies can 
never become the Right of any foreign Prince 
or State, but belongs only to their own Go- 
vernours, () who tho? they themſelves be alſo 
infe&ed, yet their Puniſhment is reſerved to 
GOD alone. Beſides, that this is certainly by 
far the wrong Way of evangelizing; ſince true 
Religion is both to be planted and watered, 
only by the Methods of the glorious CO 
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30 Of War in General. Tit. I. 
of Apoſtles, and noble Army of Martyrs (a): 
And it they who refuſe to hear Moſes and the 
Prophets, will not be perſwaded tho? one roſe 
from the Dead (); far leis will they be conver- 
ted by ſuch reverſed; Evangeliſts,, whoſe firſt 
. Addreſs is in Blood nd Rapine. 
38. In ſhort, we Have but too much Ground 
to preſume, that ſuch Mens great Pretence to 
Goalineſs, is but a real Purſuit of Gain, and a 
Clock for Avarice and Ambition. (c) And 
accordingly if we examine the Attempts of this 
Kind, that have been made within theſe 200 
Years; *twill be obvious, the main Deſign 
was to ſubject Heathens to themſelves. *F was 
not ſo much their Heatheniſm as their Terri- 
zortes they invaded, and ſuch Apoſtles as theſe 
are ill qualified to make the Apoſtle. Paul's 
Profeſſion, (d) I ſeek not yours, but jou. But 
we need neither to travel ſo far beyond Sea, 
nor ravel ſo far back into former Ages; this 
and having afforded both freſber and more 
pregnant Inſtances of a Set of Men, whoſe mew 
Light ſerved only to guide them to their 
Neighbour's Coffers; who when remorſleſly 
ſhedding the Blood of their Brethren, did yet 
call 


- 
1 


ci) Theod. Gras Winkel de prelud. Inſtit. et Fur. Queſt. 4. 
Lek. 4. (b.) Late 16. ult. (e) Alberic, Gentil. de Jur, Bell. 
E. 1. Cp. 9. (d) 1 Cx. 42. 444. 
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call all this the helping the Lord againſt the 
39. But this is a Theme I delight not to en- 
large on, and therefore ſhall only ſubjoin this 
Caveat, that what is here ſaid of the military 
Sword, is in no Caſe to be applied to the ci- 
vil, Viz, ſuch legal Puniſhments as are infli- 
Qed by Magiſtrates on their diſobedient Sub- 
jects; ſince Rulers ay juſtly, nay indeed maſt 
neceſſarly require Conformity to eccleſiaſtical 
Laws, as well as the civil, and are obliged 


by their Stations to approve themſelves Auen- 


gers ta execute Wrath, no leſs here than in other 
Circumſtances. | | 

40. Sixthly, Some alſo with great Aſſurance 
have pretended to maintain the Juſtice of their 
Cauſe, from the Succeſs of the War; but this 
of all others is the moſt abſurd and wicked 
Plea, GOD having certainly deſigned vs ano- 
ther Meaſure of our Undertakings, his Word 
and Law, by the general Proportions whereof, 
we are to ſquare and accommodate our patti- 
cular Actions; but ſends us not to the various 
Diſtributions of his Providence, nor allows us 
to pronounce of the Juſtice from the Succeſs of 
our Actions: For were that the Trial, no 
Attempt whatſoever could at all be lawful, 
lince that which ſhould make it ſo, is ſubſequent 
to it, and therefore can have no Influence on the 
making it good or bad. 
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32 -- Of War in General. Tit. I. 
41. Seventhly, Neither. is the Deſire of Li. 
- berty whether perſonal or civil (if we have 
been juſtly enſlaved) a ſufficient Ground for 
taking up Arms: For tho? it's commonly ſaid, 
That by Nature all Men are free born, yet 
that is only to be underſtood of the primitive 
Law of Nature, which preceeded all humane 
Pactions; and tho' it were granted that no 
Man is born a Slave, yet can it not be ſaid, 
That any Man is bora with a Privilege never 
to become one, no Man in that Senſe being 
free born. . 106 79 
42. Eighthly, Neither can we juſtly in- 
vade our Neighbours, upon a meer Deſire 
of changing our Place of Aboae, ( tho” in a 
Wilderneſs or Mariſh) that ſo we may acquire 
a more fruitful Soil, which according to Ceſar 
and Tacitus, was the only Cauſe of the Erup- 
tions made by the ancient Helvetii and German 
Nations OFT uy e 
43. Ninthly, When Women may otherwiſe I ir 
be had, the Refuſal to join in Affinity by Mar- n 
riage, affords no juſt Ground for an offenſive I Y 
War. Yet of ſuch Quarrels ancient Hiſtory 
gives us ſome Inftances, ſuch as that of Her- 1, 
cules againſt Eurytas, Darius againſt the S- C 
thians, and Antoninus Caracallu againſt Artaban u. 
the Parthian King. | 2 Iu | 
44. Tenthly, Some Writers of the middle 
Ages have ſeriouſly contended, That the Ro- 
ade da 
| king 
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king War upon all the World, as having Right 
td an univerſal Monarchy;“ inſomuch that 

Bartolus adjudges them all Hereticks who den 
the Poſition : Nay, others (eſpecially German 
Authors) have thought fit to extend the Claim 
to the preſeat Emperors of Germany as being 
the true Succeſſors of thoſe of Rome. And for 
this they alledge ſome Texts in the Roman Law, 
(a) and ſome Paſſages in claſſical Authors, 
where the Emperors ſtile themſelves Lords 
Paramount of all the World, (altho?, by the 
Way, the Roman Empire at its meridian. 
Height, did not extend it ſelf to the ſixth Part 
of even the then known World) nay Scripture 
has been adduced to make good this Plea, ſuch 
as Lake 2. 1. Where the Roman Empire is 
called all the World. The firſt of theſe de- 
ſerves no Anſwer, and as to the Scripture 
Text, the Word Tu; «xy there uſed, is fre- 
quently in Scripture made uſe of to ſignify only 
the Land of Jadea; and the inſpired Penmen, 
in this, as in many other Inſtances, / accom- - 
modate themſelves to the Way of ſpeaking that - 
was then commonly uſed. S 

45. Eleventhly, In the laſt Place; ſome alſo 
have aſcribed an univerſal Juriſdiction to the 
Church, extending over even the remoteſt and 
unknown Nations, which many of the Romiſh 
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Donation of America in Favours of the Kings of 


_ Spain, and of the Eaſt Indies to thoſe of Porta- 


gal, ordaining them without any Offence given, 


to make War upon, and ſubdue thoſe Nations. 
But indeed this one Poſition of the Pope's Right 
to diſpoſe on Kingdoms, outſtrips all other 


Doctors haue lodged in 5% Holineſs, who ac- 
cCordingly, about 200 Years ago, made a ſolemn 


Principles of Rapine: This is to drive a 


whole Sale Trade, when all other petty Met-, 
chants deal but for Parcels, which as it is a 


much bolder, ſo is it a more prejudicial At- 


tempt, than the invading of private Poſſeſſions. 


But ſure neither he, no nor the whole CHarch 


or a general Council, can have any Foundation 
for ſo wild a Claim: We find the Apoſtle 


Paul exprefly diſclaiming it, (a) what have I, 


ſays he, to do to jadge them that are without. 


And tho? the Apoſtles: had indeed. Weapons of 
their Warfare, yet we are told that theſe were 
_ ſpiritual, and not carnal 
45. Theſe are a few of the real, tho? not 


7 


jaſt Cauſes of making War, which how-ridicu- 
lous ſoever, yet have not wanted in all Ages, 
Patrons to defend them. But beſides thoſe that 


are plainly unwarrantable, there may be others 
which are dabious and diſputeable; in Which 


Caſe, 
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Caſe, the ſafer Part is undoubtedly to be cho- 
ſon, and conſequently War to be forborn. f 
47. Further yet, upon this Head we are to 
notice, That Cauſes of War, generally ſpeak- 
ing, are either ſuch as are juſtifying, or they 
are purely politica (under which File may be 
ranked moſt of the Cauſes atorementioned) 
when War is undertaken only for Reaſons of 
State, Theſe laſt are none of my preſent Sub- 
ject; only by the Way. we may remark, that 
the juſtifying Caules are for the moſt Part like 
the Hand of a Clock, ſet more conſpicuous, but 
intirely regulated by the anſeen * 2 within; 
and as theſe are termed juſt;fyivg Cauſes, fo 
the other are by Grotius called ſauaſory ones. 
Polybius alſo terms the firſt ae9reons, (and Livy, 
Titles) becauſe they are openly profeſſed and 
avowed, and the other by the general Name 
of a The firſt alſo in Sueton, are termed 
Pretexts; and the other, Cauſes, Thus Alex- 
anders Pretext for invading Darius, was the 
Inſults of the Perſians over the Greeks ; but the 
true Cauſe was his greedy thirſting after Power 
and Wealth. Thus alfa, the cesbas of the 
ſecond Panick War, was the Difference about 
Saguntum, but the real Cauſe Was the Indigna- 
tion of the Carthapiniens, that in their low 
Condition, they had been driven to an ignoble 
and diſhonourable Peace with the Romans. 
48. But as to the juſtifyIng Cauſes, they in- 
deed may be innumerable, and as many as 
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there are Grounds of civil Actions, becauſe 
when that ſober Method; of ſeeking Redreſs, 


5 proves ineffeQual, War then becomes the laſt 


Refuge. But learned Authors do commonly. 
1 the jaſt Cauſes of War to theſe three 
Claſſes. Firſt, A War is undoubtedly war: 
rantahle for lanfatSelf- defence. Secondly, When 
Arms are taken, for Repetition of Things in- 


juriouſly abſtracted, and violently and unjuſtly 


detaiged. Thirdly, For avenging Injuries done 
to the Innocent: And with a great Meaſure 
of Certainty it may be ſaid, That no Cauſe 
can be called good, except reducible to one of 
theſe three. Let even here it would be re- 
membred, that Fofce of Arms is always 0 be 
Ratio ultima Regum, which Words were upon 
that Account, 15 Henry IV of France, cauſed 


to be engraven upon his great Guns: And cer- 
tainly it's neither ſaſe, nor ſo muchas iuſt, to run 
to Arms for every trifling Offence. Nay, what 


deſperate Folly. is it to make a whole Nation 
run the Risk of utter Exciſion, perhaps to gra- 
tify a Prince's own unruly Paſſion? In ſhort, 
there is nothing under the Sun ſo uncertain as 
the Event of War, yea even of a ſingle Battel, 
Where the moſt incanſiderable Accidents bave 
often turned the Scales of Victory, and made 
the Powerfuleſt Armies meet with a Re- 
pulſe, here they expected only to triumph. 
49. The moſt remarkable Inſtance, of. the 
Laſt of theſe three Cauſes of War, is Violence 


offered 


offered to Ambaſſadars; for ſinde they repre- 
ſeat the Prince or State hy whom they are ſent, . 
their Perſons and Goods have ever.been looked 
upon as ſacred and.inviolable, even among the 
moſt ba barous Nations. (4) And hence it is, 
That Tacitus tells us, ( When Germanicus- 
was chiding the Mutineers, he mainly lays 
this to their Charge, Salra Legationis et. Jus 
Gentium rapiſſe, , In ſhort, whatever Affronts 
or Indigaities are put upon Ambaſſadors, are 
very juſtly underſtood to be done to the Prince 
or State whom they repreſent: And therefore, 
if Arms be lawful for obtaining Redreſs of In- 
juries done to a Priace himſelf, (as undoubted- 
ly they are) the ſame alſo takes Place, when 
bis Ambaſſadors ate injured. + And therefore, 
for eviting all Occaſion of Rupture upon this 
Account, it is ſagely injoined by the Roman 
Lawgivers, (c That whoſoever offers Violence 
to a Perſon fo ſacred; be delivered up to the 
Prince or State whom he hath violated in the 
Perſon of their Ambaſſadors, which according- 
ly, as we read in Roman Story, was frequently 
done; and this, leſt the Government ſhould 
ſeem to approve the Inhumanity of their pri- 
vd de Subjects. e 4 *; A 
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o. We havd one Example in ſacred Hiſtory, 
but Multitudes in civil Records, of laſting and 
bloody Wars, which have taken their Riſe; 
from barbarous Treatment of Ambaſſadors. 
Thus when David had ſent an Embaſſy of 
Conddlencè to Hanan King of the Children of 
Ammon, who inhumanely and barbarovſly uſed 
them, (a) the War hat inſued upon that Ac- 
count, was, we find, managed with unuſual 
Rigour. And Jaſtin tells us, (b) That a terrible 
Army was raiſed againft the Mazedonians by 
Megabaſus, for killing his Ambaſſadors; and the 
' ſhameful Indignity put upon the Roman Am- 
baſſadors at Tarentum, gave Riſe, according to 
Florus, (c) to the firſt War againſt that People: 
So alſo, upon the ſame Account, a bloody Bat- 
tel was fought betwixt the Romans and the 
Fidenates, according to Diodorus Siculus (d). 
And Florus tells us, That for the Slaughter of 
Ambaſſadors, the Romans firſt made War upon 
the IHhrians, which was carried on with ut- 
moſt Cruelty. (e) Laſtly, The moſt notable 
Iaſtance of this was, when the Tru»: threw 
Alexander's Ambaſſadors over a Precipice, 
which ſo raiſed the Spleen of that great Prince, 
(tho? otherwiſe of a very gentle Spirit and cle- 
ment Deportment) that he would never give 
* 8 over 
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over the Siege of: that Place; till it lay buried 


in its own Rubbiſh, and had become both Fu- 
neral, Pyle and Urn to it felt; moſt of the 


Citizens being alſo put to the Sword, and 2000 
who only remained and had eſcaped its Rage, 


were crucified upon the Sea Shore (4). 


5. This Reſpect to the Perſons of Ambaſ- 
ſadors, was ſo great among the ancient Ro- 
mans, that by their Law, (6):;tho? private Per- 
ſons found within the Roman Territories, when 
a War broke out; with the Country they be- 
logged to, immediately became Slaves, yet the 
Perſons of Ambaſſadors were always excepted, - 
and they allowed to return Home in Honour, 
Freedom and Saſety: Which Cuſtom is indeed 
not only founded on Jaſtice, but even common 
Utility and Neteſſity ; ſince without it, nei- 
ther Peace, nor Ceſſations of Arms, Leagues, Cc. 
could at all be accompliſhed. A memorable 
Iaſtance of this Livy affords us, (c) in the Caſe 
of the Tarquines, who, after their Expulſion, 
having returned as Ambaſſadors, aud under 
that Covert, beginning to tamper with the 
young Nobility about reſtoring the Monarchy, 
tho', upon Diſcovery of ſuch a Practice, they 
might juſtly been treated as Enemies or Spies, 
yer the Law of Nations (ſays Livy) ue 
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Yet by the Way, this Inſtance can never fe- 
cure an Ambaſſador, who forgetting his proper 

Work, falls a plotting againſt the Prince or 
State he is ſent to; ſince whenever he begins 
to act without the Verge of his Office, he is, 

2s to that, to be * upon only as a private 

55. Further yet, it's to be remembred, 
TH thoſe great Privileges the Law of Nati- 
ons affords to Ambaſſadors, can nowiſe be ac- 

. . claimed” by ſuch as are ſent from Robbers, 
SGraſſators, Pirates, Rebels, cc. thoſe who 

feat them, not being properly Enemies, (tho? 
with Juſtice they may be treated as ſuch) ſeing 

2 Rebel can no more withdraw his Allegiante 

due to his Sovereign, than that Famous Roman 
Slave Barbarins Philippus, could without his 
Maſter's Knowledge enfranchize himſelf /(«). 
And hence it is, that learned Writers on this 
Subject do commonly ſay, That it's below the 
Majeſty of 4 Prince. to treat with, Far mare 
10 ſend Embaſſies 10 Rebels, or receive a 
from them. Nay, it's pretty remarkable, that 
GOD. himſelf doth ſo much deteſt and abhor 
all Traitors and Schiſmaticks, that we read of Ill -P: 
his forbidding the Prophet, who came with a ju 
dreadful Meſſage to Jeroboam (who to a De- 
teQion fi om his Prince, had added, as is uſual, 
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another from his GO ) to eat or drink there, 


and tho' his Diſobedience was attended with 
a very extenuating Circumſtance, yet on that 


Account, . inflicted a Puniſhment on him as 


rare and unuſual, as it was ſharp and ſevere. 


(a4) Beſides, that a Prince his treating as upon 


a Level with his rebellious Subjects, hath very 


rarely turned to a good Account, whergof we 


want not (freſh and coſtly Inſtances in this 
Iſland :- For King Charles I. his treating in 
that Manner with his rebellious Parliaments 
in both Nations, ſerved only to make the 


| Breach irrepairable, and to prove a Handle to 
thoſe deſigning Men, to debauch the few ahout 


him, who till then had kept their Integrity. 
Which melancholly Example prevailed not 
with his Son ſome Years thereafter, to forbear 
treating in the ſame Manner with the Scots 
Commiſſioners at Breda. 

'53. Let at ſome Times, Neceſſity that great 
Law. breaker, hath alſo cpnſtrained other Prin- 
ces, to diſpenſe with this Punctilio: Which 
hag often fallen out when a People was ſo di- 
vided, that *twas no, leſs hard to tell which 


Party was moſt numerous, than which had the 


juſteſt Right. For in ſuch a Caſe one Nation, 
in ſome * becomes two. 
64. The 
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3 4 The moſt remarkable rryibeges that by 
. las of Nations, ſeem to belong to Am- 


baſfadors as ſuch, Are 1½, That they be ad- 


jolence be done to 
them. 18. 

55. As to the fir 
Nations does not indeed poſitively injoin, that 
all Ambaſſadors be promiſcuouſſy admitted, yet 
ir probibus the rejecting of any without a juſt 
Cauſe: And this ray proceed either, 1ſt, From 
the Perfon that ſends the Embaſſy, as when an 

avowed Foe having an Army in the Field, ob- 
trudes Ambalſadors upon his Enemy. Or, Se. 
condihy, Prom the Perſon who is ſent, if, for 
Inftance, his Character. in the World be ſuch; 
as a Prince or State cannot in Honour treat 
with him. Or, Thirdly, Ambaſſadors may be 
reſuſed Admirtance, becauſe of the Sub ect 
Matter of their Meſſage, ſuch as if there be 
ſhrewd Preſumptions that they come as Spies, 
or to debauch a People from their Allegiance, 
which was Rabjbakehs his only Errand to Te 
falem (a). 

55. But as to the other Privilegs," the Cu- 
ſtom of molt Nations (as T have already hin- 
ted) has generally made their Perſons ſacred 
and inviolable upon hatſoever Account; ſo 
that all a Prince or State can do againſt them, 
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is in Caſe of ſmaller Affronts or Injuries, to 


command them out of their Territories; and 
in Caſe of greater, to demand alſo of the Prince 


that ſent them, whether what is done, be by 


his Command, Permiſſion, &c. Indeed an 
Ambaſſador uſing open Hoſtility, may be 
killed, and otherwiſe treated as an Enemy, 
without any Infringement to the Law of Na- 
tions, but that is not at all by Way of Puniſh» 
ment, but purely upon the common Principle 


of Self-defence. . 


57. Laſtly, What has been faid with Re- 
ſpe& to the Perſons of Ambaſſadors, is very 


juſtly extended to their Retinue and Goods. 


But to allow them criminal Juriſdiction with- 
in their own Families, or their Houſes to be 
Sanctuaries, &c. ( as in ſome Courts is uſual 

is nowiſe the expreſs Dictate of the Law of 
Nations, but wholly depends upon the Will 
or Cuſtom of that Court where they reſide. 

58. I ſhall only further remark: upon this 
Head, That the main Qualificatidns common- 
ly required in an Ambaſſador, are Prudence 


and Birth; ſome Authors dp alſo add a moroſe 


and rigid Severity in his Deportment ; but 
this has been long ſince obſerved to have one 
much more Miſchief, than ever it brought 
Advantage; only in that known Iaſtance of 

the Roman Ambaſſador 2 who drew 

a Circle about King Antiochus, it was attend 
ed with nofable Succels, But I return. 


79. With 
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Fo. With Reſpect then to War in General. N 

— - ſhall yet further remark, That however juſt A 
and pious the Cauſe was, yet if once a Peace 2! 
inſue, or the Ground. of the Quarrel be ami, Fi 
cably removed, and quite extinguiſhed with= th 
out the Intervention of Garments rolled in Blood, th 
neither Party is thenceforth at Liberty to re- re 
new the War upon the old Score. But here a. 
there is a Queſtion that hath, much exerciſed ce 
the Pens of learned Men, viz. If a Prince or 1 


People be plainly induced by Fraud, Lying, and 
Circumvention, to enter into a League, or 1 
Confederacy, how far they are thereby hound? th 

_ .. . and whether upon Diſcovery of the Deceit, C 
|, they may upon the former Arch which W 
| - are ſuppoſed to be juſt ) renew the War upon ſd ®5 
the Deceivers, as if no Paction had interveen- al 
| ed? That which gives Occaſion to the Queſti- th 
on, is th remarkable Paſſage ja Joſhua g. | 
compared with 2 Sam. 21. touching Joſhus of 
his League with the Gibeonites ; which I hape . 
may be {et in a, pretty clear Light, by the di 
following plain and irrefragable Poſitions. 
60. Firſt; To all Contracts in General, I le 
Conſent is abſolutely and eſſentially neceſſary, oy 
Secondly, Fraud interveening, plainly excludes ba 
all Eonſent, ſince in that Caſe there, is not en 
duot um in idem Placitum & Conſenſus: (4 8 
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And oe is fo vacaroverted in Law, that 


Fraud gives Riſe, are either {imply null from 


all Contracts Tranſactions, &c. to which 


the Beginning, or- at leaſt (which is almoſt 


the ſame Thing upon the Mattes) may be 
reverſed, and reſcinded by the Sentence of 


a Judge, by Way either o* AQiion' or Ex- 


ception. (4) And hence it naturally follows, 
Thiraly, That even a ſolemn promiſſory ( ath, 
if elicit by Fraud, is ſimply. null. (43 


T herefore, Fourthly, We may ſafely conclude, | 


that in the: preſent Cale, notwithſtanding: the 
Covenant and. Oath thereto ſubjoined, Joſhus 
was at Liberty ſtill to look upon the Gibeoniter 


as Enemies devoted to utter Extermination, 


and with perfe& * might have treated: 
them as ſuch. 


61. And. 3 if we take 4 888 view 
of that Tranſaction as recorded in Joſhua 9.it 


will be pretty eaſie todiſcern, that even Jaſbus 


did not in all Points obſerve and perform the 


ſworn Engagements, to which he was fraudu- 


lently induced, For, Firſt, Such an Oath is 


undoubtedly to be explained, from what pro- 
bably was the Mind and Intention of him who 
emitreg | it, From which it follows, Secondly, 
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That it is ſcarce probable that the Iuelites, 
in making Covenant with the Gibeonites, 
_ would, without any Ground or the leaſt Spe- 
ciality in their Caſe, made the Bargain ſo un- 


Drudgery of hewing Wood and drawing 
Water; but would rather have treated them 


, That by impoſing ſuch hard Conditions 


beonites Fraud, who had thus ſurrendered 


: —— = 88 
— — yg — 2 y _— P24 = —_ — 
C 1 — TS — - eo es - _— — " _ 
— — — — my ' - , . - = = — — 
- . 8 N — 322 — 
4 - - _ — — — 2 2 — —— - — 
a 2 7 5 — 


— 
— — — — — — 
. 2 — > 2 > — —_— — = -— 2122 - * — 

. — — 

9 - - 

4. o 
« . — 
- — 


with GOD bleſſed him, when immediately 


* 


equal, as to condemn them to the perpetual 


according to the Rule preſcribed touching 


(of which Number they were induced to be- 
lieve the Gibeonites were) by making them 
only Tributaries. Therefore it follows, Third. 


upon them, they receded ſomewhat from 
their firſt Oath, as a Puniſhment of the Gi- 
themſelves. fa) | 

61. Yet ſome modern Writers there are, 
who maintain, that Joſbas in this Affair, was 
preciſely. bound to perform the Oath and. 
Promiſe in the exact Terms thereof; and for. 
this they object that notable Victory, where- 


thereafter he fought againſt the confederate 
Kings, in Defence of the Gibeonites. But 
from thence it can never be inferred, That his 
Covenant with theſe Gibeonites was either juſt 155 
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or binding, or that GOD helped him to at- 
chiee that Victory ſor their Sakes; for the 
Reaſon of that and all his other Victories, was: 
undouhtedly the ancient Promiſe to Abraham, 
of giving all that Land to his Poſter it. 
62. And tho' it he objected by ſome, That 
Saul his Breach of this Covenant many Vears 
thereafter, was ſeverely puniſhed by three 
Years Famine, and tlie ignominious Death of 
ſeven of his Sons; yet here we are to notice, 
That after: Joſhas had difcovered the Deceir, 
he, by a reiterated Conlent, renewed the 
Compact, and thereto adjected the ſevere - 
Clauſe of hewing Wood and drawing Water, 
vhich was not mentioned in the former 
\igreement. (4) And in this ſecond Agrees 
ent, there interveened no Fraud, ( ſince he 
ould not be faid to. be deceived, after he 
new. the- Candition of the Perſons with, 
vhom he contratted ) arid © therefore, this 
enewed Covenant being juſt and lawſul, Saal 
vas as juſtly puniſhed tor the Breach of it; 
Put not for infringing the firſt, which in it 
elf was irrefragably void ang null: For tho“ 
e read in the Text, () that the Princes 
aid, We have ſmorn anto them by the LORD 
OD. of Iſrael : Now therefore we may not touch 
or em; yet in ſuch a Conſternation a 
N | 5 the 
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the Mutiny of the People had caſt them, it 
was no ſtrange Thing to hear them utter theſe 
Words, with the ſame . Inconſideration, and 
not asking Couaſel of GOD, as they had raſh. 
ly, and without conſulting-the divine Oracle, 

- .entred upon the firſt Agreement. 
+63. There is another Argument mainly 
- infifted on by Grotizs, (a) for the Juſticè and 
binding Force even of Joſhas's firſt Covenant, 
vi. That altho? the People had not been de- 
ceived, yet they would undoubtedly, upon the 
Gibeonites ſurrendering themſelves, ſuffered 
them to live, and only made them Tributaries; 
becauſe GOD's devoting the Canaanites to 
Deſtruction, was only to take Place, in Caſe 
upon the firſt Offer of Mercy, they refuſed to 
ſurrender: For ſo we find it expreſly injoined, 
Deut. 20. 10. When thou comeſt nigh unto” 4 
City, to fight againſt it, then proclaim Peace 
unto it. And it (hall be, if it make thee Anſwer 
of Peace, and open unto thee, then it ſhall be; 
that all the People that is found therein, ſhall be 
Tributaries unto thee, &c. But, Incivile eff 
miſt rota Lege perſpecta, une aliqua Particuls 
ejus propoſitu, judicare vel reſpondere. (b) For 
the Text ſpeaks not at all of thoſe ſeven de- 
voted and accurſed Nations, the Rules __ 


8 (a) Lib. 2. de „Bell. ac Pac. C 9. 1 N. L. 20 (a 
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ſet. down being only calculated for ſuch Na- 
tions as dwelt very far off from them; for it's 
expreſly injoined, Verſe 1 5. Thus ſhalt thou ag 
unto all the Cities, &c. But then in Verſe 16. 
follow the Inſtructions concerning the devot - 
ed Nations, But of "the Cities of theſe People, 

which the LORD thy GOD doth give thee for 7 
Inheritance (among whom the Gibeonites were, 
as is manifeſt from Yer/e 16. compared with 
aer 11. 19.) cho ſbalt ſave alive nothing that 
reatheth; &c. Whereby the Caſe of theſe Na- 
tions is plainly diſtinguiſhed, from all over 
People; upon whom the Ifraelites were to 
make War. Beſides, that GOD in very ex- 


preſs and peremptory Terms, prohibits his 


People, (a) to make am Covenant with theſe 
ſeven Nations, or with their Gods ; of which 
ſevere Interdict the People were not unmind- 
ful in the preſent Caſe ; for (ſay they, Verſe 
7. ) Peradventure ye dwell among us, &. 

64, Further yet, it's fit to obſerve, with re- 
ſpect to the Lawfulneſs of War, That whega 
Prince takes Arms, it is in General to be 
preſumed, at leaſt by his own Subjects, that 
the ' Cauſes moving him thereto are jaſt and 
good, Let if he be ſo palpably injurious; that 
not the leaſt Colour 5 Pretext can be alledged 
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for him, it Were hard in ſuch a Caſe td ſay, 


That Subjects are bound to aſſiſt him in ſo 


wicked an Undertaking (a4 Since neither the 


Force of Lu, nor Paction, nay nor Promiſe 
the? confirmed by a ſolemn Oath, can bind 
us to obey Man rather than GOD. ( 5 * 

65. But the Cauſe being ſuppoſed good, 
Gia certainly” not only is open Force ' wat» 


rantable, büt Cumming a and Addreſs, (which 


we call Surat ug em) is both lawful —— com- 


mendable; 'H 0 far preferable to the ſan- 
gumary This in the common Law 
1 named 1 Dong) bonus, 6). and by Tacitus is 


fim Mw terwell 0% (4) von er 9 — 


able, is nt of Cp alſetreA 129 ee 8 
Cum Bellam ſuſceperis, ſays he, utrum àperta 
pugna, an inſidiis vincas, nihul ad Juſtitiam 


intereſt, And long before it was his Rule, we 
find it the Practice of the People of GOD; in 
the Siege of - Ai, C F) and in tie War againſt 


the 
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of ſuch Attempts will atteſt, 
by many, eſpecially in elder Times, been 
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the Benjamites. (a) And that in-ſuch ie | 
rantable Frauds: doth conſiſt a great. Part of 


a Commanders Skill, the ede 72 
or tho' it Has 


held an ignoble and unmanly Victory, that was 
atchieved by Cunning and Stratagem; yet 
certainly that is a Rancy without all Ground: 

For when by thoſe ſober Methods a City is 
reduced, or an Army defeat, the Effuſion df 
Blood. is commonly i in a great Meaſure pre- 
vented; which. as it is very conſonant to that 
general Cognation that is among Men, ſo, much 
more to the yet ſtraiter Tie among Chrife- 

ans. Beſides, that thereby we ſecure the 
Lives, Limbs. and Liberties of our ſelves ag. 


our Aſſociates, who by ſach bloodleſs Hoſtili- 


ties, are rendred ſafe from the furious Tafults 
of the Enemy. So that by the riſking of a 
ew, we prevent the expoſing of a whole 

Army, and often atchieve a glorious, tho an 
unbloody Victory. 

66. Moreover, by this Means much Time 
is ſaved, whilſt frequently a Deſign may be 
compaſſed- in one Night, which otherwiſe 
could ſcarce be rang. about in many 
Months. Lai, by the Uſe of Stratagems, 
the publick Money is in a great Meaſure ſaved, 
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many hundred Years ago. Accordingly 
find he ſobereſt and molt ſagacious among 


: - * 


Wien for a ſmall. 8 given to 
a'few reſolute Men, the State may often ac- 


Dcompliſh a Deſign, which otherwiſe might 


have coſt an immenſe Treaſure. 
67. In ſhort, by how much the Perfor- 


wances of the Mind, as being more noble and 
illuſtrious, are preferable to thoſe of the Body, 


ſo much is Stratagem tobe preferred to open 
Force: For when by Cunging and Addreſs 
we break the Power of an Enemy, we there- 
by ſhow our ſelves Men, in imploying all 
that? s Man, and not Beaſt about us, in the 


War; whereas by the ſanguinary Sword in 


Hand Method, we appear liker to the ſturdier 
Kind of Animals, who truſting meerly to 
their own Strength, ruſh headlong Pape one 
another? n 

68. And what is thus o reaſonable in our 
Days, was, no Doubt, as commendable 4 


the Ancients, had the ſame Sentiments in this 


Affair. Thus the Spartans had an Order, That 


when any of their Generals had compaſſed 
his Defign by Policy or Treaty, he ſhould {a> 
crifice an Ox ; but when by Force and Bloods 
ſbed, a Cock ooly : From the diſtant Values of 
which Oblations, Plutarch obſerves how 


much they preferred. the Atchievements of 
calm and ſober Counſels, before thoſe of 


Strength and Power. . 


69. Bur 
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609. But beſide thoſe lawful and warrant. 


able 1 oa xa there is a Fraud of # blacker. 

too frequently tried; which the Latines 
in civil Cauſes call Dolus malus, and in Mat- 
ters of War is always; conjoĩned with Violati- 
on of ſolemn PaQtions, Covenants, Oaths, &c. 
This bevertheleſs is openly and avowedly 
defended by Machiavel, as warrantable not. 


only in War, but even in a Prince his com- 


mon Management of civil Affairs with his 
Neighbours or Subjects. And that it has been 
many Mens Practice before it was his Rule, 
appears ſrom Hiſtories of all Ages. Of this 


. we have a notable Inſtance in Cleomenes, who 


when he had agreed upon a Ceſſation of 
Arms for ſeven Days, on the third Night 
thereafter, the Enemy being ſecure upon the 


Faith of the Truce, he attacks and defeats 


them: And the Ceſſation being objected to 
him, told, That he had agreed for Days, bat not 


for Nights. Another Inſtance of the like 


Treachery, tho? not ſo finely ſpun, we have 
in Don Lowis Requeſens, a Spaniſh General, who 
having by a Detachment, cut in Pieces a Party 
of the Moors at Granada, that had reſted ſecure 
upon a Ceſſation of Arms; on Complaint of 
the Breach of Truce, he as knowing nothing 
of what had fallen out, cauſed put to Death 
the Commanders of the Detachment : Thus 
reducing to Practice Catelines Maxim of ViL 
lany, That old Crimes are only to be wiped off by 

FA „ 3 | more 
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more and greater; This Inſtance however, may 


be a ſufficient . Caveat. for inferiour Officers, 


never to undertake any Thing of Moment, 
upon a General's bare verbal Order. But were 


Taſtances of this Kind as needful, as they are 
numerous, it were eaſie to give Multitudes ;. 
but I think none that lived in the laſt Age, can 
have forgot that ſtrange Practice of a great 
General, Who attackt and fought the Enemy, 
after the Peace was concluded and ſolemnly 
proclaimed in the Enemies Camp, but not in 
his own ; yet the Articles thereof were in his 


Pocket, and the Peace accordingly proclaimed 


even in his Army the next Day after the Bat- 


tel, where there fell 13000 Men; but who 
was chargeable with all that Blood, is pretty 
eaſie to divine. grins, 

Jo. Yet certainly all Nations, whether ci- 
vilized. or not, have generally deteſted and 


abominated ſuch Practices: (a) For beſides, 
the Ignableneſs and Impiety of the Action, 


(b) there is nothing more deſtructive to hu- 
mane Society, ſince thereby all Faith and 


Truth among Men is plainly evacuated, and 


Commerce of all Kinds rendred ſo dangerous, 


that were this generally allowed and unpuniſh- 


ed, Men may come to think it ſafer to truſt 
| 75", 
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their own, 1 than to the Shelter of 
e ven the ſtrongeſt; Compacts, which they ſee 
ſo avowedly broken thorow. And upon this 
Account, tho*; the Injury be immediate! 
done to private Perſons or ſmaller Communi- 
ties, it becomes a publick Miſchief .to all the 
WA. we 
71. This then being icrefragably evident, 
That no Fraud ( under whatever ſpecious De- 
nomination) is at all tolerable, it re- 
| mains, to be examined, how far a Prince or 
General Perſon may uſe the. Help of a Traitor 
[ or Renegado? and there want not  fome 
2 Caſuiſts ( perhaps more nice than wiſe ) who 
5 abſolutely reſolve the Queſtion in the Negs- 
tive, and that becauſe, here there is a plain 
Breach of Faith and Truſt, which as it's re- 
probated by the Law of GOD, and all Nati- 
ons; ſo no good Man will by any Means be 
S 
3 


acceſſory thereto, or give the leaſt Encourage» 
ment to it. And for this they inſtance the 
generous Example of the noble Camillus, who 
J when. beſieging a Town of the Faliſci, ſent 
I back a Schoolmaſter with the Children ofthe 
Nobility, whom he had brought out with - 
a him to the Roman Camp, with this brave 
I Expreſſion, moſt worthy indeed of Imitation, 
Eos tu, quantum in te fuit, novo Stelere viciſti; 
q go Romanis Artibus, Virtute, Opere, Armis 
* ſicuti Veios vincam. (a) 


92. But 
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(a) Livy. lib. 5. 
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73. But in ehis Caſe, Grotius his Diſtineti 
on ſeems beſt to quadrate both with Juſtice 


and Prudence, (4 viz. That we are to make 


a Difference betwixt a General his debauch; 
and znticing a Subject or Soldier to betray 


his Maſter; and the voluntary Offer made by 
iſe 


a Traitor, without being previouſly pract 


36 upon. The firſt of thefe can never. be war: 
_ - rantably nor honourably done, it being the 
fame Degree of Guilt, if not a greater, to inſti- 


gate a Man to a wicked Action, as to commit 
it our ſelves, But when without any previous 
Sollicitation of ours, an Advantage by the 


Means of a Traitor, is, in a Manner, thrown 


upon us, it can neither be adjudged a Breach 


of the divine Law, nor any Ways contrary 


to the Cuſtom of Nations, to make our beſt 


Advantage of that Which ſo fairly offers it 


ſelf; ſince thereby we neither become ſo 


much as interpretatively Authors of the 


Crime, nor is it any Indication (however 


we affect the Treaſon ) that we either love 


or approve of the Traitor. And therefore in 


the -atore-mentioned Caſe of Camillus, certain- 
ly that great Captain might, without any 
Impeachment either to his Jaſtice or Honour, 


have detained Priſoners the noble Youths, 
whom ie found in his Camp, without the In- 
SEES © terventiof 
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tervention of any Practice of his. For tho“ 
we art not to do Evil that Good may come of it, 
yet nothing hinders me to direct my Actions 
to a good End, tho? the Wicked Artifices of 


another, become the Means and Inſtruments 


whereby I accompliſh it. Certainly this is 
no more C_ from ſound Reaſon, the 
Law of GOD, nor the Dictate of my own 
Conſcience, than it would be, for a wiſe Ges 
neral to take Occaſion to make a ſudden 
Aſſault upon an Enemy's Camp, or a be- 
ſieged Town, when invited thereto by a 
Matiny of thoſe within. . 
z. There remains yet one Queſtion, which 
hath heen very 3 toſſed among the 
learned Men of the laſt Age, and that is, 
Whether that Kind of Fraud, which contains 
indeed no Breach of Truſt, but yet is at- 
tended with telling Lies, ſhould be accounted 
fair and lawful Stratagem, or unwarrantable 
Deceit : For Inſtance, When a Man for diſ- 
appointing the Enemies Deſigns, utters ſuch 
Words, as in common Conſtruction can bear 
no other Meaning, but what is directly con- 
trary to Truth. And here the learned Gro- 
tius and others, (4) are of Opinion, That 
ſuch Fictions are prohibited by no Law, 5 

Ty 01 bg reno 5 only 


ET 


— — — — _— — —— — 
. 


(a) Grot, de Jur. Bell. ac Pac. Lib. 3. Cap. I, Num. 17. 
Alberic, Gentil, de Fur. Bell, Lib. 2. Caps 5, 
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only to be retlnned fanful Stratageme; and 
this they ſay Fan ſo far they ſay true) is 
every Where daily practiſed; and a Number 
of Authorities ef pious Men; who have had 
the ſame Sentiments, are by them adduced, 
beſides innumefable Examples of great and 
Muſtrious Captains, who have thought it no 
- Impeachment to their Honour, td make Uſe 
of plain downright Lies, for compaſſing a 
upon an Enem ye 

J. Yet this Opinion, how ſpecious ſoever, 

win ill abide: the Teſt either of Scripture or 
Reaſon; no Man being warranted any more 
t tell a Lie in Matters of War, than in hy 
other Cafe. For tho? it be undoubtedly the 
Duty of every one concerned in the War, as ſWHhav: 
much as in him lies, to preſerve Friends and ther 
Allies, and to promote the Safety and Hap- Nin ! 
pineſs of the State he ſerves, and weaken the Det 
Enemies Force, by eluding his Endeavours ; Iſhal 
yet all this muſt be underſtood to be done by Ither 
ſuch Means as will abide the Teſt of the the) 
divine Precepts. Now there, we have it laid 2s © 
down as an inconteſted Rule, That we are not Co 
to do Evil that Good may come: (a) And pro 
therefore whoever knowingly expreſſes what Nfuge 
is contrary to Truth, does riecefſarly im-. 7 
pinge upon this Precept; Lying being ſo great Ib 

| an 
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a) Rom. 3. 8. * * | (4 
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| Wc Evil, that he who is Truth it ſelf, has. told 
us by the Mouth of the Roya Pſalmiſt, That be 
r deſtroy them that ſpeak Leaſing (a). Now, 
d chis being an irrefragable Rule, which (accor- 
, Wdiog to the Nature of all Rules) muſt ſtand 
d 
0 
ſe 


firm, till an Exception be produced; *twill, I 
conceive, be pretty difficult to make appear, 
how it ſhould loſe its Force in the preſent Caſe, 


4 more than any other.  _ 

75. And here I might take Occaſion to de- 
r, {claim againſt lying in General; but that being, 
or ¶ ſome what foreign to- my Purpoſe, I ſhall con- 
re Mine my ſelf to that Kind of it that is now in 
our View, and only obferve, That whatever 
Advantage Commanders of Armies in our Days 


as have made of ſuch Practices, yet the Uſe of 
ad them (and much more their avowed Detence 
p- Jin Print) has been to the equal Shame and 
he Detriment of Chriſtianit). For when Men 


ſhall compare the Veracity of Turks and Hea - 
thens with our Falſhoods, it's no Wonder if 
they be tempted to think our End as fictitious 
as our Way, and that our Religion has little 


profeſs it, do avowedly make Lies their Re- 

ſuge. | | ' | 
76. There are alſo ſome Inſtances alledged 
by Grotius from Scripture, of Lies u—_— 
| hoods 
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Countenance from Truth, when they who 


take him except within the Walls of Samar, 
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hoods advanced by the People of G00, for 

- preſerving Friends and Allies, and annoying 

Enemies; ſuch as thoſe of Rabab and Eliſpa(s), 
But in the firſt Inſtance it's true, Rabeb did 
_ deceive the Searchers, that ſhe might preſerve 
the Lives of the Spies; but it can never be 
evinced, That the Favours fhe after received, 
were granted her as a Reward. of her Lie, or 
for uſing ſuch an unwarrantable Means to. Wing; 
Wards a good End; but rather for the good imer 
End it ſelf, which ſhe, tho hy unlawful Means, 
had compaſſed: Juſt as the Egyptian Mid. 
wives were bleſſed, not for the Lie they told, 
but for ſaving alive the Hebrew Children. And 
as to Eliſba, it doth not at all appear that he 
told a Lie: For when he ſaid, This is not the 
Way, neither is this the City; follow me, and |] 
will bring you to the Man whom Je ſeek, the A, 
Hrian Army was ſmitten with Blindneſs, andi 
the Prophet knew that their Sight would not 
be reftored to them, till they ould enter S- 
maria; 10 that without any Lie, he being by 
GOD aſſured, That they could not ſee not 


ſaid to them, This is not the Way, &c. I wil 
bring you, &c. to wit, to a Place, where you 
5257 ſee and apprehend the Man whom you 
cck. 1 | 
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r 77. As to the Authority of pious Men, and 
ng practice of great Captains; it will be ſuffici- 
% Went to anſwer a Lawyer by a known Apho- 
lid Mrciſm in Law, (4) Non tam ſpectandum eſt quid 
ve Rome factum eſt, quam quid ſieri debeat, _ 
bell 78. 340), Laſtly, War is carried on either 
ed, by Land, or by Sea: The laſt is commonly 
or much more formidable to theſe immediately 
ingaged, than the arher. For'in Sea Engage- 
ments, Men are to fight not only againſt the 
Enemy, but againſt Wind and Weather, Fire 
and Water; ſo that it ofien falls out, that they 
who have eſcaped the Rage of the Every, are 
onſumed by the mercileſs Flames ; and they 
hom even the Fire hath ſpared, are ſwallow- 
Wed up by the Waves,  - = 
79. Yet, as it's undeniable, That the mari- 
ime Powers of Europe, do owe much of their 
Preſent Greatneſs to their Strength at Sea; ſo 
ave they been always much profuſer in indul- 
ping Privileges to Mariners, than to the Land 


; byPoldiery, and very liberal in their Encourage- 
not ments to their Subjects, to become Sea Men. 
tri Wherefore, becauſe I will have but little Oc- 
wil raſion in the following Treatiſe, to diſcourſe 
youſſÞt Sea Service, I ſhall once for all, ſet down a 
you Kind of Breviate of a late AQ of Parliament 


made 


, * . 0 
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made in England, for Encouragement, of ſuch * 
as are willing to. engage in that Service (4). Ws 
So. The Statute invites and encourages al Fi 


Sea Men, Water Men, Fiſbers, &c. to give in 23 
their Names, which are to be regiſtred”; 4. 
Jo that the Names of all the Sea Men in th an 

Kingdom, may fro 1 to Time appear th. 

to the End, that ſo Hany of them as are ff 0 e 

Service, may each Year, be ordered for th if 

Service of the Fleet. In every Year (the a0 
8 Number not exceeding 30600) each.of them, to 

whether in actual Service or not, is to receive M 

of Bounty, 40 Shill. efides bis Pay, whic ter 
he is intitled to, by Being in actual Service are 

Or if they exceed that N der, the ſaid 1 500. W 

55. is to be given at 46 Shi. à Piece, to th ii 


longeſt enter'd. 7 none but ſuch as ate f 


regiſtred, are to be preferred to any. Com ler 


miſſion; and thoſe regiſtred, are allowed 1 
aſſign to their Wives, Cc. two of fix Month 
Pay, or if the Perſon die, all that's reſting hi 

s fo be paid to his Executors, without wait 
ing the Ships Return,or her general Pay. More 
over, every ſuch Sea Man is to have his Divi 


2 'Tend of Prizes, if he be concerned in the t: 


king, double to an unregiſtred Sea 4 an dba 


they are declared free ffom ſerving upon Jari * 
or in the Militia, or being Aſſe 1 ors, or on = 
bet 
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tor 8 Es, Tithingmen, Church. + 
werdens, 'Querſeers, he wifi 


Re; unless the 
Fœrbef het, Sperb Huch regi ed 


al ged or die bled, | . 
ul ing 2899 on Mabled, is 10 Be, admitted into 
u Grreewich:Hoſpigal, a5 allo Meir ger Widows, 
10 and their Chi aft rerec AL the Char e.of 
n the aid Hoſpital, till they can maintain them- 


rl {clves, ſo far as the Hoſpital ſhall be able. But 
dene or ainer.30 Raya yrarning, Fall 
tnot repair to their reſpeQive Ihips, they. are 
to loſe the Benefit of this Act, and ſerve 6 
Months without Pay, but not ſuffer as Deſer- 
ters. Laſtly, all Sea Men even in private Ships, 
are to allow Sixpence a Month out of their 
Wages, for helping to maintain the ſaid Ho- 
ſpital. But if they be under or above the afore- 
ſaid Ages, they are not to be compelled to 
ſerve. And if they be advanced to any Poſt 
in the Navy, above a ſimple Sailor, they loſe 
the Privileges of this Act, and do not run the 
Hazard of the Penalties thereof. But it's de- 
clared, That they may alſo be deprived of the 
abovementioned Benefits, either at their De- 
lire, or for a Delinquency. _ 

81. But Puniſhments being no leſs neceſſary - 
than Privileges, eſpecially ro ſuch as carry 
Arms; whether by Sea or Landy the Legiſla- 
ture of England about 40 Years ago, did alſo 
publiſh Rules and Articles of War, for the 
better Government of his Majeſty's Navy; to 
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"which the Reader is referred (4), And that 
Mariners debbarding from their Duty, might 
Have ſo many more Checks upon their Beha. 
viour, by a later Statute (6), the ordinary cri. 
minal Judges are declared competent, in Co: 
 'of any Offence againſt the aforeſaid Act, 
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of the ancient and oder Militia : The va. 
rious Forms of levying Armies: Aid the 
Qualifications of a Soldier, rod 


and powerful State of old Rome, which, 


from ſo contemptible a Beginning as a 
ſmall Company of Thieves, came at length to 
give Laws to ſo great a Part of the known 


World; we ſhall all along find their ſupreme 


Rulers, no leſs anxioufly concerned for the 
Glory of their ms abtoad, than careful about 
the Juſtice of their Laws:at home. And in- 
deed, without Force of Arms, it's ſcarce poſſible 
to preſerve Laws unviolate, neither can Peace 
be long injoyed without a familiar Acquain- 


tance -with War. And hence it was, That 
the ancient Romans, when ingaged in laſting 


and bloody Wars againſt their Neighbours, 


did never allow Acceſs even to the civil . 
giſtracy, for any that were not expert Soldiers, 
or ſuch, at leaſt, as had ſpent ten Years in that 
Service. But above all, their ſtrict and ſevere 
Obſervance of military Diſcipline, may juſtly . 
be accounted one great Cauſe of the prodigious 
- _ Succeſs 


i. F we take a ſerious View of that rich 
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- of their Arms. And for this End, 
they made Choice of none for the Service, but 
ſuch as by previous Trial they found fit for the 
various Fatigues of War, and then Liberal) 
beſtowed Rewards on ſuch as deſerved them; 
and no le ſeverely and impartially puniſhed 
the Guilty. Of which I ſhall have Occaſion to 
ſpeak hereafter. F 
2. It being ſuppoſed then, That a War was he 
previouſly denounced, that which neceſſarly 
followed, was liſting of Soldiers. A Soldier, 
| according to the Roman Form, was 4 Perſon, 
who: being duly liſted and inrolled, did attuall I fo. 
ſerve under Pay, in ſome particular Legion or Ml (1 
Cohort of the Army, + ; T. 
3. The modern Name is derived from the T 
feudal Word, SOLD, which properly ſignifies MW 5, 
Pay, .and comes from the Latine Solidus : But, MW 7 
Miles, ſeems: to be derived from Mille (a); tu 
for in the Infancy of the Roman State, there Ml th. 
were no more than a Thouſand Men drawa MW 

out of each Tribe for an Expedition; and tho 
in after Times that Number was vaſtly aug- ¶ co 
mented, yet the old Name was {till retained. N ev 
4. From the Definition given, it is plain, v. 
That according to the Roman Conſtitution, to 

before any Man could properly be denominate 

a Soldier, he behooved, Firſt, To be liſted ot 
inrolled. 88 To be actually under Pay. — 
5. AS | 
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5. As to the firſt of theſe, it was not ſuffici- 
ent according to them, That a Man's Name was 
written down in the general Muſter Rolls, but 
he behooved to be claſſed in ſome particular 
Cors (4): For till that was done, the military 
Oath was not adminiftred to him, according 
to Vegetius (b). And in this the Roman Sol- 
diers mainly differed from the Tyrozes or Pro- 
bationers, (whom we call freſh Water Soldiers, 
and Novices) who till they were ſotmnly in- 
rolled, injoyed none of the Privileges compe- 
tent to Soldiers as ſuch (c). Hence then, be- 
fore a Soldier could be ſaid to be duly lifted, 
ſeveral Solemnities were to preceed: As, Firſt, 


They behooved to be draws or choſen. Secondly, 


They were to be reviewed and tried. Thirdly, 
Solemnly ſworn to their Colours. And Fourthiy, 
Inrolled; which laſt Act did properly conſti- 
tute them Soldiers, and intitled them to all 


the Immunities and Privileges competent to 
ſuch (4). 


6. In ancienter Times, any Roman might be | 


compelled to ferve in the Wars; ſo that who- 
ever being called out or choſen, did pot appear, 
was looked ypon as a Traitor, and puniſhed 
to Death (e): Or if a Father bad withdrawn 

5 E 2 his 
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(a) L. 4. I. 3s. f. t l. 42. f. de Teftam. milit. I. 31. 
C. Locut. 1 15. 7 de Re milit. * Lib. 2. de Re mil. C. 5; 
O L. 42. ff. de Nit. mil. (d) P. L. 42. C) L. 4. Se 10. f 
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his Son from the Service, Law ordained him 
to be beaten with Rods, if in Time of Peace; 
but if during a War, h was to be puniſhed 
with Forfeiture and Baniſhment, and the Son 
himſelf degraded (a). But that Method was 
after altered, and the Army fupplied only by 
ſuch as yoluntarly liſted (6), | 
7. But it is not unworthy. of our Remark, 
and Imitation too, that the Romans in diſtribu- 
ting their*new choſen Soldiers among the re- 
ſpective Legions, took ſpecial Care that one 
Legion ſhould not exceed another, either in 
' - Nambers or true Worth of Men; whereby 
they removed all Clokes for Cowardice, and 
equally encouraged all. And for this End the 
Conſuls were in Uſe, at an appointed Day, to 
call all the Roman Youth to the Capitol, and 
there having ſet afide in Groſs, as many Men, 
as would make up the Number of Legions 
they intended to levy, the Tribune of the firſt 
Legion had his Draught of the firſt Man, out of 
a Number conſiſting of as many as uſually made 
up a Legion: And an equal Number being 
preſented to the Tribune of the ſecond Legion, Jeſ 
the next Election was his; and ſo it went round 2 
till the Legions were compleated (c). As to mil 
the Horſe, they were by their Office Gentle- 

men, and were a Part choſen or approven by = 
| | "7. +- —_ 
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(a) p. L. 4+ $+ TH (b) D. L. 4. . 10. ( Polyb. Lib, 6: 
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could intirely wear out or deface : And this 


the Cenſors; and they whoſe Horſes were lean 
or in an ill Condition, were deprived of them, 
which was looked: upon as the higheſt Mark 

of Diſgrace (4). BE 
8. Soldiers being thus liſted, were common- 

ly exerciſed for four Months, and 1n Caſe, du- 
ring that Time of Probation, any of them were 
found unfit for the Service, others were ſub= 
ſtituted in their Place. Thereafter they were 
ſolemnly reviewed by him who was to com- 
mand in the” Expedition, which after the 
Tranſlation of the Seat of the Empire to the 
Eaſt, was reſerve! to the Emperors alone (6), 
9. After this Review, Soldiers had publick 
Stigma's or Marks put on their right Arms, 
which no Length of Time nor Art of Man 


partly, That it might appear they had paſt the 
ordinary Probation or Trial; and chiefly, that 

Deſerters might be thereby diſcovered. And 
to this Cuſtom ſome have not improbably 
thought the Apoſtle Paul alludes, Gal. 6. 17. 
For ] bear in my Body the Marks of the Lord 
Jeſus (c). | 
10. Next to this, they ſolemnly took the 
military Oath, which was called Sacramentum, 
_ 


— 


E 


(a) Gell. Noct. Attic. Lib. 4 Cap. Bd (b) L. 17. C 
de Re milit. Ce) vid. L. 3. C. de Fabricens Veget. de Re 
milit. Lib. 1. Cp. 8. 8 0 


RY 
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vice, nor at any Time refuſe to expoſe themſelves 
to the utmoſt Perils, for the Safety and Welfare 
of the State, The Ceremony was yearly re- 
newed upon the firſt of January (a); and, ac- 
cording to Polybius (b), was performed in this 
Manner; One Man being pick't out of the 
Legion with a loud Voice, after the Tribant 
rehearſed the Formula; whereupon the whole 
Legion as one Man, declared their Conſent to 
abide by it; and this for greater Solemnity, 
they ſometimes did, with their Swords drawn, 
and their Necks ſtretched forth (c). 

11. The taking this military Oath, before 


the ſecond Punick War was Arbitrary; but 


then and ever after, it was ſpecially injoined 
by the Senate (d). But in Caſe of a Tumult 
or ſudden Invaſion, when ſo many nice Solem- 


nities were impracticable, he that was to com- 


mand, went ſtraight to the Capitol, and ha- 


- ving there hung out two Enſigns, the one Red 


for the Foot, the other Blue for the Horſe, 
he cauſed make · open Proclamation, that who- 


eVEr 


* 


— . — — — — 
* » 


(a) Sueton. in Vita Galbæ, Cap, 16. (b) Lib. 6. (c) Am: 
man, Mageel, Lib, 21. (d) Liv, Lib. 224 7 46 
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ever loved their Countty ſhould immediately 
follow him as their Leader: Whereupon, ſuch - 
as conveened, ſwore, not one by one, but all 
at once: Whence this Form was called a 
Conjuration. >. of n 
12. This ſolemn Swearing was thought ſo. 
eſſential to the very Being of a Soldier, that 
g Plutarch (a) tells us no Man was allowed, be- 
fore he had taken the military Oath, ſo much 


4 as to lift up a Weapan to ſtrike an Enemy : 
c Nay, *cwas looked upon as ſo facred a Tie, 
e that Hiſtorians report, That the Roman Gene- 


e rals, by barely putting the Soldiers in Mind 
0 of it, have many Times ſo raiſed their Reſo- 
„ lution, and inſpirited their Courage, that thoſe 
1, who were fleeing apace, have been made to re- 
turn to the Battel, and atchieve a glorious Vic- 
1 tory (V0. | N 
It 13. After taking the military Oath, the Sol- 
4 dier was liſted in ſome particular Legion, and 
lt Company or Band. And that his being fo liſ- 
n- ted might be publickly noticed, he was uſual- 
n- iy truſſed with a military, Girdle (c), a Cere- 
A mony of no Roman Inventibn, for before them, 
ed we find it uſed by ſeveral other Nations, ſpe- 
ſe, cially in the Eaſt, from whence probably the 
o- Romans had it. Thus we find, (a4) That the 
er 1 | Moabites 


* | BY 
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(a) Problem. 38. (b) See the Hiſtory of O. Fabius a re- 
m: lated by Livy, Lib. 2. (e) L. 25. 38. F. I. L. 43. f de 
Teſtam. mil. (d) 2 Kings 3. 112. 
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Maabites being to fight againſt the conſederate 
Kings, gathered all that were able to put on 
Armour; or, as moſt other Tranſlations ren- 


| Scripture, girding ap the Loins, is frequently 
by Way. of Metaphor uſed to expreſs many 
other Things (4). _ a TE AG a 
14. The other Thing required was, That 
they be a#aally under Pay. And certainly it's 
very reaſonable, That they whoſe Watching 
ſecures their Neighbour's Sleep, ſhould be 
maintained at the publick Charges (b). A Sol- 
diers Pay is in the Latine called Stipendium, from 
Stips, which ſignifies a ſmall Piece of Money; 
Pay, in ancient Times having been indeed very 
15. In the Infancy of the Roman State, all 
Men. ( as I have already hinted ) were com- 
pelled to carry Arms, and that too upon their 
own Charges. And hence it was, That when 
Servius Tullius their VI King, had divided the 
People, according to their Abilities and Sub- 
ſtance, into ſix Claſſes; the laſt as being the 
pooreſt, was exeemed from the Wars (d). At 
length in the Year 347, after the building of 


Rome, 


6 


(a) As in Job 38. 3. vid. Connan g. Comment. C. 5. N. 8. 
(b) L. 31. C. locat. L. 15. C de Re milit. Tot. Tit. C. de Erog. 
milit. annan. Tot. Tit. C. de milit. Veſt, (6) L. 27. S. 1. f. dt 
c 


LR. 
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Jer it, all that girded themſelves, And in 
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Rowe, Pay was firſt given to the Foot, and 
three Years thereafter, to the Horſe alſo, both 


our of the publick Treaſury (40. 
1 16, The Quantity of their Pay did greatly 
/ 
| 


vary : For in elder Times it was very ſmall, 
three Pence a Day, being all that the State 
could at firft allow. Thereafter, as the pub- 
t MW lick Money increaſed, ſo did the Soldiers 
Pay: So that after their Arms had made 
» WW fome Progreſs in the Eaſt, it was raiſed to 
fe Pence; and by J. Ceſar to Ten, and by 
. Domitian to 13 Penge. All which is accurate- 
n ly handled by Pateanus (b). | 
; 17. Beſides Money, Soldiers were alſo 
y ſupplied with Clothing, Arms, Corn, &c. (c) 
Yet theſe were not beſtowed gratis, -but the 
1 WJ Treaſurer of the Army dedutted the Prices 
„from their Pay. The ſo much celebrated 
ir C. Gracchus was the firſt who introduced a 
n Law, for Soldiers being clothed without dimi- 
je niſhing their Wages, (4) which nevertheleſs - 
5. ſell in Deſuetude, after Ceſar had raiſed the 
ie Pay to ten Pence, as appears from Tacitus, 
t Annal. Lib. 1. Cap. 17. where they complain, 
of Militiam gravem & infructuoſam eſſe, denis 
, Diem Aſſibus Animam & Corpus æſtimari: 
| N "IE Hinc 
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() Putean, Syntag. de Stip. mil. C. 4. b) Di&. Sym 
(c) * the I the Foe de * milit. Annon. ; 
2 Laßt. Sce. (d) Elutarch in Vita C Gratebi, 
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inc Veſtem, Arma, Tentoria ; hinc Sevitian 
 Cemturionum. & Vacationes. Munerum redimi, 
But in after Times, and in the Declenſion of 
that Empire, military Clothing, (or Allow. 
ance for it in Money) as alſo Provifions, 
were granted to the Soldiers, without any 
Deduction (4). But I proceed to the latter Part 
of the Rabrick, 5 3 
18. Since then it's beyond Controverſie 
that all Men are not fit to carry Arms; it wil 


not, I hope, be unſeaſonable to examine who 


and what Sorts of Men ape fitteſt to be choſen 
for this no leſs honourable than painful Im- 
ployment, and who to be rejected. 

19. And in the General, that Men well 
Bodied,, Men of Probity, and Courage, 
 ( nay, and Birth too, ſo far as they can be 
had) will make the beſt Soldiers, is ſcarce 
to be doubted. But particularly I find the 
greateſt Captains ceteris paribus, always in- 
clined to prefer the Children of Soldiers to 
all others; eſpecially if the Parents Deport- 
ment has been ſuch, as has made their Names 
to laſt, when their Bodies were long in the 
Duſt. () For it's commonly obſerved, That 
the Virtues and Vices of a Father, are often 

taken 


dM. A 
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(a) L. 2. 3. C. d. milit. Veſt. L. 6.. 7. C. de Erog, milit. 
annon. (b) Se for this tot. Tit. C. de fil. Offic, milit. qui in 
Bell. Mer. Arg. L. 13. C. de Advocat, diverſ. judicior. 
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taken up by his Children, as a Part of their 
Patrimony ; (4) yet if the Children of ſach 
Men have viſibly degenerated, their ExtraQti- 
on alone ought never to prefer them. 

20. It were alſo very proper, ſo far as th 
can be had, to make Choice of Men of Sab- 
ſtance, eſpecially ſuch as poſſeſs Land Eſtates; 
for with ſuch the Love of their Fortunes, as 
well as of their Country, will readily prevail 
to diſtinguiſh themſelves by a better than or- 
dinary Behaviour. Whereas to him that hath 
nothing to loſe, all Parts of- the broad World 
are alike, ſo that being driven from one Place, 
it's no Trouble to him to take vp his Abode 
in another. And whether the Publick fink 
or ſwim, he is indifferent. And this ſeems te 
be the true Reaſon of the-Order taken by Ser- 
vius Tullius, which I have already mentioned, 
to exeem the loweſt Claſs of the People from 
the Wars. Vet ſtill we muſt acknowledge, 
That there want not Abundance of Inſtances 
of Men both in ancient Times, and in our 
own Days, whofrom a pure Principle of Love 
to their Prince and Country, tho' they had 
nothing . but their Perſons to risk, have in 
noble and heroick Atchievements, ſar out- 
ſtript the wealthieſt Subject. 


21 But that it may yet further appear, 
what Men are fitteſt to be pickt out for Sol- 


diers, 


(a) Arg, L. 5. C ad Leg. Jul. Majeſt, 
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976 Of the ancient Militia, &c. Tit. 
- - Giers, it will not be amiſs to take a ſhort 
View of ſuch as either Law doth reprobate, | 
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or are generally rejected by Commanders, 
N U it will be cafie to determine, who 
they are that are fit to be lifted. 

22. And, Firſt, All Clergy- men are to be ex: 


cuſed, nay not ſo much as allowed to carry 


Arms, fince thereby they are called off from 
that ſpiritual Warfare, which in a peculiar 
Manner belongs to them. And hence it is that 

hy the feudal Cuſtoms, (a) no ſooner was 2 


Man entred upon: the Office of Prieſthood, but 


he ceaſed from being a ſecular Soldier. Yet 


in Caſes of great and urgent Neceſſity, it's 
not «»lawfal, yea it's the Duty of Churchmen 


to jepoard their Lives, and by their Example 
to encourage others to hazard all that's dear to 
them ſor the publick Good. Thus we read in 


Plutarch, (b) That there was an ancient Law 


among the Romans, exeeming their Priefts 


from the Wars, unleſs the Gaus ſhould make 


an Attempt upon the City. For they having 


once in their Infant State, ſeverely ſmarted 
under the conquering. Arms of that warlick, 


bitter, and haſty Nation, retained ever after 


ſuch deep Impreſſions of it, That in Caſe of 


another Invahon from 'that Side, they ima- 
gined they were not to fight ſo much for 


Glory, 


— 


— _ — _ * 3 * 
ö . 


(3) 2. E 21; (b) In vita Camill ſub Fin. 


* 


ories, (which otherwiſe was often their 
poly Cauſe of making War ) nay, nor for 
iberty either, as for Life it ſelf: And there- 
fore they very jultly inferred, That in ſuch a 
aſe their Prieſts going out to the War, was 
not as Soldiers, but as Men bound by the 
Law of Nature to repel Force by Force; and 
by the Law of Reaſon to defend their own, 
and their Wives and Childrens Lives; the 


Neglect whereof would be plain Self- murder. 
23. Moreover, with Reſpect even to God's 


own People, tho? under the old Teſtament 
Diſpenſation, the Prieſts did but rarely carry 


altogether exempt from ſome warlick Offices ; 
for we find them often converſant in the 


Battel. Lefty, We find them commanded 
immediately before any Ingagement, to ex- 
hort the People, (the Formula whereof is ſet 
down, Nam. 30. 6. Deut. 20. 23. Jaſbua 6. 2: 
2 Chron. 13. 12. and ſtrengthen them agaiaft 
all Fears and Apprehenſions of the Enemies 
Strength or Numbers. 


were regularly debarred from carrying _ 
"ab an 
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lor), and the Tnlargement of their Terri- 


Arms, yet certain it is, that they were not 


Camp, and at other Times commanding con- 
ſiderable Detachments upon Particular Ex- 
peditions: Nay, to them it belonged to ſound 
the Trumpets, when the People went out to 


24. 2dly, All Slaves by the Roman Law. 
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38 Of the ancient Militia, &c. 
(And indeed a noble and generous Spirit, 


out numbred by their rebellious Slaves, did 
nevertheleſs put them to Flight, only by 


* 


and a Mind bent upon great and glorioy 
Actions, is very neceſſary in a Soldier whoſe 
Love to his Country ought to be fo ſtrong, x 
to make him overlook or contemn the geateſ 


Dangers, and overcome the greateſt Difficul.M 25 
ties, when the Publick Saſety calls upon hin tanc 
to hazard himſelf. But how ſhould ſuch Quan C 
lities as theſe be found in a Slave? or what be 
Reaſon to expect any Atchievement worthy her 
a gallant Man, from thoſe who are preſumed ect. 
to be ſo intent upon degenerous ſervile Im <0! 
ployments, and going and coming at their hen 
Maſter's Nod, that it is not to be thought, f 
they will ever dare to lift up a Thought to and « 
any Thing that's gallant, and noble; nay, who erdi. 


being under fo conſtant an Apprehenſion of 
the Gudgel, cannot fail to become low ſpi. 
rited, and daſWrdly? And fo indeed ancient 
Story tells us, that the Scythians being by far 


ſhaking the- Whip over their Heads And 
this (together with the Jealouſie of their 
proving treacherous ) ſeems to have given Oc- Cor 


caſion to that ſevere Sanction among the an- Cal 


Gent Romans, appointing all Slaves to be put * 
to Death, that but made Offer of themſelves 
15 8 10 
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re. I. Of the ancient Militia, c. 9 
o be lifted (a). But if a' Soldier did fell 
imſelf, or ſuffer another to ſell him as a Slave, 
uch an abject Practice was thought ſo un- 
vorthy of his Profeſſion, that nothing leſs 
han his Blood could wipe off the Stain. () 
25. Yet ſtill all this (as in the former In- 
ance) is to be underſtood to take Place only 

a Cafes, where there is no urgent Neceſſity: 
[t being undoubtedly the Height of Madneſs, 
hen there is ſuch a Scarcity of free born Sub- 
ets. that the Enemy is like to prevail, for a 
People to chooſe rather to become Slaves 
hemſelves, than to arm ſuch as are already 
ſo, for their Defence. It's true the Credit 
and Glory of a Nation juſtly prompts them in 
ordinary Caſes, to debar ſuch Wretches from 
ſo honourable an Imployment, yet Neceſſity 
hich is circumſcribed by no Law, many 


pi. 

8 Times will compel Men to that from which 
far otherwiſe they are moſt averſe, And if of 
id two Evils the leaſt is to bg choſen, then cer- 


ainly it's much better to preſerve a ſinking 
State, by any Means lawful, ( however in- 
ir glorious ) than out of an auſtere, unſeaſonable 
cM Conceit, to ſuffer it to periſh; for to ſuch a 
n- Caſe, the notable Aphoriim of Valerius Maxi. 
ut nus, (c) becomes very applicable, Cædit in. 
res . terdum 


r — 


— @) . 1. f de Re mi, (b) L. 14. de Pau. (e) Lib, 
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380 the ancient Militia &c. Tit. | 
__  zerdum generoſut Spiritus Utilitati, & F 
diane Vixrilus ſuccumbit, ubi, niſi tut iora eliger 
Conſilia, ſpecioſa ſequenti concidendum eſt. 
26. Yet even in ſuch a Pinch, before Slay 
be liſted as Soldiers, it were. the beſt Cour 
firſt to ſet. them at Liberty; that ſo the Men 
ry of ſo ineſtimable a Benefit, joined with Loy 
to the Country, which now they can ei 
theirs, may inſpirit them with Courage an 
Fidelity. And this was the Method of thi 
wiſe and valiant Romans, which is elegant] 
thus expreſſed by. Florus, (a) Arma non era 
detracta ſant Templis; deerat Juventus, in d 
cramentum Militiæ liberata Servitia. Na 
the noble Spartans being in ſuch a Strait, nd 
only manumitted their Slaves, but for thei 
Encouragement to diſtinguiſh themſelve 
promiſed them in Marriage, the Widows ( 
ſuch as ſhould fall in the War. (6) 
© 27. Thirdly, Such 4s had nat attained tl 
Age of ſeventeen Tears, were regularly debar 
red by the Roman Form, from carrying Arm 
{c) Yet a few Inftances there are of ſoms 
who, for the eminent Services done by thei 
Anceſtors, have been made Tribunes befor: 
they arrived at that Age. (4) But then, ſuch 
were neither bound to undergo the Fatigue 
nt incumbent 
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OEl. 2. Cap,6. Co) Juſtin, Zib. 3. C. 5. Ce) Hot 
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incumbent on their Charge, nor did they en- 
joy the Privileges competent to Soldiers : (4) 
But were only looked pon as a Kind of 50. 
o 5 

28. The Period of Mens Age for being ad- 
mitted to the Profeſſion of the Sword, has 
greatly varied, according to the different Si- 
tuation of Places, Temper of the Climes, or 
Genius of the People. For we find among the 
Iſraelites ( by God's firſt Pp, 4 
that were able to go forth to War, were reckoned 
Vom twenty Tears old and upwards ; ( which in 
all their after Numbrings,was ever looked upon 
as the Standard. The Athenians again, obliged 
all their Youth to liſt themſelves, and take the 
Military Oath, at the Age of eighteen. (c) 
But the fixed Period by the Cuſtom of Rome, 
was, as I have ſaid, ſeventeen Years compleat ; 
which was firſt introduced by Servias Tul- 
lius their Sixth King; (d) and thereafter a Law 
was brought in by C. Gracchus, That none 
under that Age ſhould, in any Caie, be com- 
pelled to carry Arms, (e) and as regulariy 
they were not admitted before ſeventeen; fo 
neither were they compelled it paſt fourty 


ſeven. Þ | 
. | 29. As 


(a) Vid. . fin. de Teſt. milit. (b) Exod. 30. 14. Numb; 
I. 3. (e) Carol. Sigon de Repub, Athenienſ. Lib. 5 Cap. 5; 
Ia. 4, Gell. Lib. 10. Noft. Attic. Cap. 28. (e) — 
in Vite Graechi, Alex, g Alczangro; Gen: diers Libs 3; 
Eb. 204 ” 
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29. As to the Age of their Commanders y 
' Officers, no Man Was, ordinarly, allowed to 
carry any commanding Office in a Legion, til 
he had ſerved as a private Soldier, at leaf 
half his Time, vi. ten Years if in Foot; ſervice, 
and five if among the Horſe. But thoſe why 
had ſerved out their whole Time, were cal 
led Emeriti, and were to be honourably dif. 
miſt; which nevertheleſs was ſometimes dif: | 
penſed with, when the State could not con- 3 
veniently ſpare them. ee 
30. 40, Women ſeem by Nature it ſelf, to *'© 
he debarred from the Uſe of Arms ; and ſince ing 
Law hath interdicted them the Exerciſe of ai me 
publick Offices in the State, (a) much mote out. 
unit are they for any Military Truſt; where. ſtan 
in above all other Imployments, there is re- 
quired the firmeſt Courage, Conſtancy and 
Preſence of Mind; joitted with ſuch a robuft 
Habit of Body, as fits them both to endure 
the ſevereſt Fatigues, and on long Marches 
to carry not only the Weight of their Arms, 
and other Neceſſaties, but frequently many 
Days Proviſion: Which Qualities, how rarely 
- they are to be found in a Woman, is pretty 
evident. Leave we them therefore to that 
which the Apoſtle Paul affigns as their proper 
Task, viz, To keep the Houſe; yet, by the 
fa | Way, 


: . 
4 - wn: 2 
- 
— I ” 
* 
* 


W ric. u. of te anden Allie, bee. 33 
Way, it can ſcarce be denied, that there have a 
been Inſtances in all Ages, of Women, who 
in Warlike Exploits, have far outſtript the 
oreateſt Soldiers of the Times they lived in. 


in ancient Hiſtory of Semiramis, the Amazon 
Ladies, Thamyris, Arthemiſia, &c. we ſhall 
ſcarce find their Atchievements exceeded, by 
che Maſculine Bravery of any Age (4). | 

nl 21. 5thly," For the ſame Reaſons that de- 
bar Women, they who are wholly Eunuchs, 
to are by Authors reckoned alſo unfit for carry- 


ing Arms (6). Yet, as there have been Wo- 


Ce there ö 4 
amen in all Ages, who in this Particular- have 
ore out-done their Kind; ſo there want not lu- 
re. ſtances of thoſe Half. men, who have proven 


both gallant Soldiers and wiſe Generals. Thus 
Suidas informs us that Ariſtonicus the Eunuch of 
Ptolomey King of Egypt, was both a wiſe and 
valiant Commander. Yet if the Infirmity 
be not the Effect of manual Caſtration, but 
is temporary and curable, there is no Ground 
to debar them (c); far leſs thoſe who only 
are deprived of one Teſticle, fince to ſuch, 
the Law allows all Privileges competent to 


7 any Male (d). And Authors report, That the 
per FS: famous 
the 


2 (a) See Juſtin, Lib. 1. Cap. 8. & Lib. 2. Cap. +: Virgil. 

J 7 Fneid. 11. Diodor. Sicul. Hiſt. Lib, 2. (b) Ce D Rhodi. 
Ein. Let. antiqn. Lib. 13. Cap. 29. (e) L. 4. ff. de Re milit. 
(d) Vid. L. 40. C. wi. . de Adopt. L. 1. C. de Excuſ. tutor. 
L. 39. ff. de Fur. dot. L 14s f. de manum. Linditkt. 


Nay, if we give Credit to what is recorded | 2 
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84 Of the ancient Militis, c. Tit: Wl. 
famous Narſes General of the Emperor Jafti- 
nian's Forces, was of this Kind. 
IM 32. 6thly, All fuch as were declared Infamous 
or were for ſome attrocious Crime,  condemnel 
to fight with wild Beaſts, (a Puniſhment then 
much in Faſhion ) or to perpetual Baniſhment, 
or even ſuch in General as were guilty of x 
il capital Crime, were by the Roman Law not 
permitted to be Soldiers (2) ; wherof Author 
generally give this Reaſon, That the Senſe of 
Infamy and Conſciouſneſs of Guilt, naturally 
renders Men timerous and daſtardly: And 
for this they alledge the known Story 0 
ll | Philip of Macedon, who being to give Batte 
do the Pbocians, who had ſacrilegiouſiy rob 
bed the Temple of Delphos, cauſed his Army 
| take Garlands of Bay Leaves, / a Tree conſe 
| crated to Apollo, whoſe Temple that was) 
| which made ſuch Impreſſion of the Crime: 
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[| upon the Enemies Minds, that throwing ro | 
+ down their Arms, they betook themſelves t of * 
Flight (5). They inſtance alſo the Story Det 
| ready mentioned of the Scythian Slaves. Je der 
| hi it's more than probable, that the true Reaſoſ Let. 
of this Prohibition was, the great Honou ing 

and Eſteem that the Romans juſtly pur upo 
the Profeſſion of the Sword; which the 5 

1 | though 
(a 


2 
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thought would be contaminated and debaſed, 
by the Admiſſion of ſuch Perſons. Let if a 
Man already a Soldier, was declared Infamous 
for a military Crime, (except ſuch as implied 
Breach of Truſt ) he was not upon that Ac- 
count, to be caſhiered (a9) 
33. 7thly, For the ſame Reaſon, all Here- 
ticks were by the Chriſtian Emperors Valen- 
tinian'and Marcian, expelled their Armies (H. 
And poſterior: Conftitutions admit none to be 
lied, till their Orthodoxy beatteſted by three 


famous Witneſſes, who had ſeen and heard 


them make Oath upon the Bible thereupon, in 
Judgment. And whoever otherwiſe preſum- 
ed to liſt themſelves, were ordained to be 
caſhiered, and mulcted in ten Pounds of 
Gold (c). : eg 
34. 8thly, Novices, whom the Latines call 
Hrones, were by the Roman Law prohibited 
to be liſted as Soldiers, till by paſſing a Kind 
of Vovitiat or Apprenticeſbip, they came by 
Degrees to be acquainted with Diſcipline, Or- 
der, and Exerciſe (4). And for this End, Ve. 
getias tells us (e), They had their publick teach- 
ing Schools, whereof we have Mention alſo in 
Þ 3 Tufinian's 


_— „ — 


de 

5 Tels (b) LY $4: 2 8 (e) 8 DCE 
iſc. audient. (d) L. 4. ff. de milit. Teſt. L. 3. C. de Jyron. 
(©) Te al OD 


8 0f theiantivit Militia,” Sc. Tit. I 
Juſtinians Code (4). Ia thoſe Schools they 


_ were taught all Manner of Exerciſe of Army 


then in Fafhion; and fitted for the Method of 
_. - Fighting then uſed. Beſides which Exerciſe, 
. theſe Probationers or Novices were made to 
inure themſelves, during their Novitiat, to 
the ſevereſt Fatigues; as carrying Burdens 
for many Miles at once, to the Weight of 

ſixty Pounds, and ſometimes more; that. ſo 
_ , when Oceaſton required, they might be able 
to carry ſeveral Days Proviſion, beſides theit 
Arms (6), In ſhort, none of the expert Ro. 
man Generals did ever bring a Company ol 
raw untrained Men into the Field, but did il 
by little bloodſhed Skirmiſhes; inſtruct them 
in the Manner of the Fight, and teach, them 
the ready managery of their Weapons; to try 
by ſuch Mock: fights, what Strength and Skill 
they had before they ſuffered them to run the 


fatal Hazard of 4 Battel. * 

35. And this {ure is not only needful in the 
prefent Caſe, buta received Rulein all bumane 
Tranſactions, which generally have this for 
their Ground-work, that Men muſt paß 
throrow the firſt Principles and loweſt Rudi. 
ents of any Art, before they can arrive at its 
Height. Men ſerve Apprenticeſhips to Trades, 
and think not themſelves the firſt Day W 
85 1 On 3 | 5 
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of their Craft; and certainly the military Art. 
is not the eaſieſt of all Trades or Sciences, hut 
wil ire ſome Time of Imitation, many 
repeated Trials and Eſſays, to bring Men to 
an Acquaiatance with. it, For it. is no new 
Obſerve, That Nature produces but a few 
ns Men truly gallant; Induſtry, good Educati- 
of oa and Exerciſe, making many more. And on 
ſa this Account it was that among the Romans, 
le even the experteſt Soldiers, were in Uſe, at the 
ordinary Hours, to go out to Exerciſe (4). 
And it's recorded to the Honour of Iphicrates 

the great Athenian General (b), That by the 
conſtant Uſe of Evolutions, his Men had ar- 

rived to that Degree of Knowledge of their 
Duty, that no ſooner was the Signal given for 
Battel, but without Help of their Officers, they 
would put themſelves in as good Poſture, either 

for charging or receiving the Enemy, as if they 

had been martialled by the moſt expert Gene- ' 


the ral. Laſtly, For begetting the greater Reve- 
ane rence in theſe Novices towards their Teachers, 
for I Szeton (c), and other Roman Authors tell us, 
daß That the Jaſtructers of young Soldiers, were 
di: ¶ never choſen out of the Canaille, nor was a 
its Buſineſs of that Conſquence (as too frequent- 
des, | N | ly 
ters a 2 


(a) Alexr, ab Alexandro Gen. Dier. Lib. 1. 20. 
II 1 2 Probus in its Iphioratis. (c) 1a vita Cxſaris 
. 26. "=o : 5 
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ly in our Days it is) committed even to V mc 
terans, who had never born any Office, but ta is 
their Equites, who were all Gentlemen, nay fre. Ex 
quently even to ſuch Senators as were experi. 
enced in that Affair; and, which. is ſt ill more re. 
markable, ſome of the Emperors themſelves, 
have not difdained to undergo the Task. Thus 
Spartian tells us, That Hadrian who was an 
old expert Soldier himſelf, thought it no Dif 
paragement to his Imperial Greatneſs, to ex. 
erciſe the Roman Youth. TAY 
36. gthly, Husbandmen and Laboarers of the 
Ground, and Whole-ſale Merchants (bur not 
Retailers ) were, by the common Law, prohi- 
bited to be Soldiers (4): The one, leaſt Agri. 
culture, which is fo univerſally neceſſary, 
ſhould be negle&ed or deſerted; the other, 
becauſe, it was thought, that ſuch Merchants 
| behooved to allot fo large Parcels of their 
Time for keeping their Buſineſs in any tole- 
rable Order, that it would ſcarce be poſſible 
for them ſedulouſly to attend the Duties of 
their Calling as Soldiers; which the Romans 


very juſtly conceived, did exact no leſs Time, WW ge: 
Induſtry; and Faculties, than any other ſe. Of 
cular Imployment whatſoever : Eſpecially W th: 
conſidering, That theſe two Callings are ſo MW by 
far from being compatible, that they are al 
| | , moſt 

a) L 3. C. qui mil. paſſ. L. Un. C Negotiat. ne milit. 

30 S 2 Li SER 


* 1 


— 


Fir. II. _ Of the ancient Milt, Sec? 39 


moſt Antipodes to each other. And hence it 


as deal only in baying and ſelling Arms; there 8 
being ſuch an Agreement betwixt that Kind 
of Traffick and the Profeſſion. of the Sword. 


* 


Exception (4), in Favours of ſuch wo; Ges | 


conſiſt in one Perſon. 8 
37. 10thly, Moſt of Writers are for rejecting 

old Men, as utterly unfit for military Service; 

which it ſeems has been alſo the Opinion of 


Servius Tullius, who, having divided the Ro- 


mans into two Claſſes, the one being called 
the Claſs" of the Elders, and the other of the 
Toath, committed the Mianagery of the Wars 
only to the latter (6). But ſtill we are to re- 
member, That this is to be underſtood only 
with ReſpeQ to private Soldiers: For as to Com- 
manders, eſpecially general Perſons, it's certainly 
much properer they ſhould be Men of Years. 
And undoubtedly ſince a firm and ſedate 
Judgment, is much more needful in a Com- 
mander, than any bodily Induement, old Men, 
generally ſpeaking, will make much better 
Officers than the younger. And hence it is, 
that Alexander's Army is ſo much celebrated 
by ancient Hiſtorians, where all Commanders 

| Were. 
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Y Erontin. de Sar. 147 S. 7. Mh 


that it was thought they might very well 


is that from this general Rule, there is one 


3 
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Were at leaſt ſixty Years. old: So that, a 
Tuftin ohſerves, (e if you had leoked upon 
the Front of His Camp, it appeared liker the 
Senate of ſome ancient Republick, than an 
Army. And as to the Romans, it was ſcarce 
poſſible for a young Man to command any of 
their Armies, becauſe. their Commanders, in 
Chief were for the moſt Part the Conſuls them. 
ſelves, to which Dignity, no. Man, by their 
Conſtitutions, could arive, till he had paſt the 
fourty peg Year of his Age, And certainly 

| beſides the calm and ſober Counſels that gene- 
rally attend gray Hairs, there is by every Man 
a Kind of natural Reverence paid to Age; ſo 
that it's commonly much eafier for an aged 
General, than a young Hotſpur, to keep. an 

Army in tolerable Order. bk ot 

38. r1thly, They alſo debar all ſuch as are 
effeminate, and do habitually indulge their 4p- 
petites. And upon this Account it is, that 
| expert Generals do for the moſt Part prefer 
'..  Laboarers of the Ground, and others of the like 
Imployment (when they can be had) to thoſe 
brought up in Cities and Corporations. Be- 
cauſe Country Men for the moſt Part are inu- 
red to Watching, ſuffering extreme Cold and 

Heat, Cc. and are utterly unacquainted wy 

7 - rhe 


W 


(a) Lib; 11. Cap. 6. 


ic. . Of the ancient Militia, &c. 91 
the Effeminacies of the City. () And anci- ' 
ent Story informs us, That ſome have been 
called from ſuch Imployments, to weild a 
Scepter. Thus when the Roman Deputies 
came to call T. e to the Diftatorſhip, 

they found him ſtript, and ſweating at the 
R 
39. 12%, As LMury and Effeminacy 
is very unfit for a Soldier, ſo its conſtant con- 
comitant and genuine Effect, Timoroaſneſs, -is 
intolerable : And therefore it is, That Au- 
chors do juſtly reject all ſuch as are known to 
be. of a weak, timorous, daſtardly Temper (c); 
ſuch being very apt todo more Hurt, than they 
can afford Help. And therefore in GOD's 
own Inſtitutions of military Lam, it's expreſly 
injoined, (d) That the Officers before joining 


Battel, ſhall ſay. to the People, What Man is 
4% here that is fearful and faint hearted? Let 
hat Wil him go and return unto his Houſe, leſt his Bre- 
fer Wi threns Heart faint as well as his Heart. 918 
ike 40. Laſtly, The ancient Romans not 
ole only rejected all Mercenaries ( whom we 
Be- call Soldiers of Fortune) hired from Strangers, | 
nu: but even during the firſt 500 Years, knew no. 1 
und WF ſuch Creatures among themſelves, as Men that 
1th W's. og .- + 38 5 KS... 
the 8 by 


(a) Veget. de Re milit. Lal. 1. Cap. 3. (b) Liv. Lib. 3. 
Flor, Lib, 1. Cap. 11. (e) Bores, de Bello, Caps 7. Num, 5, 
) Dent, 20, 8. | 
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made War their avowed Proſeſfion. And it's 
very remarkable, That tho' afterwards Pom. 
pe, Ceſar, and others, acquired by their 


= 72 Marſhal Atchievements, glorious and gever 


' dying Reputations; yet it was rather their 


Fe Courage and Conduct, than Goodnefs and 


Vertue, that raiſed thei Eſteem ſo high among 
Men. Whereas it's 8 leſs obſervable of the 


Roman Generals, before the firſt Panick War, 


That they were generally more celebrated as 
generous and vertuous Men, than as cunning 
and expert Commanders. The Reaſon where. 
of, was, That in thoſe modeſter Times, no 
| Commander made War- his Froſeſſion, which 
in after Times they did. Nay, this no leſs 
takes Place in private Soldiers, nor had the 
Romans any ſuch (during the Period H have 
mentioned) who made fighting their Trade: 
Which was attended with this tranſcendent 


3 5 Advantage, That few of them were Niſſolute, 


and thoſe few whe deboarded, never miſt to 


de punifhed with utmoſt Rigor. In ſhort, the 


Art of the Sword is at beſt but a yeceſſary Evil, 
which in Time of Peace, is only to be uſed as 
an Exerciſe, and in Time of W ar, meer Ne- 
ceſſity ought to be the Impellent. 

41. And if ſuch Men be but dangerous i in a 
Republic Cas the Romans judged they were 
in theirs) then certainly they are moſt pernici- 
ous in a Monarchy; they being commonly the 
Debauchers of a Prince; and unable or mY 

ling, 
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ling, or both, to apply themſelves to any other 
Calling, ſeldom miſs (unleſs they live under 
that rare Thing, a vertuous and religious 
Prince) to be Promoters. of War in Time of 
Peace. So that a Prince that entertains them 
in any conſiderable Number, is put to this un- 
happy Dilemma, either to be conſtantly in- 
gaged in Confuſion and Bloodſhed, or to feed 
thoſe Harpys with the Subſtance of his People. 
And of this the Roman Hiſtory affords not a 
few Inftances. Thus Augaſtus and Tiberius 
no ſooner reſolved upon altering the ancient 
Conftitution, and governing as Monarchs, than 
they firſt began to keep up ſtanding Armies, 
and next introduced the pretorian Guards; who 
when the ſucceeding Emperors allowed them 
to lay aſide all other Imployments, arrived to 
that Height of Inſolence, that they became a 
Terror to the Senate, and pernicious to their 
Creators themſelves, many of whom they put 
to Death, and chooſed others; nay, ſometimes 
ſeveral Emperors were at the ſame Time cre- 
ated by ſeveral Armies, which firſt occaſioned 
the Partition, and next the utter Exciſion of 
the Empire: For, having once inſolently aſ- 
ſumed the diſpoſing of the ſupreme Govern- 
ment, they at laſt arrived at that Impudence, * 
that after the Death of Peſtinax, they made 
open Portſale of it, as if it had been of common 
marketable Wares. Which Inſtance alone is 
ſufficient to convince all Princes, that Levies 
are 
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1 are beſt made, of ſuch as have ſome diſtin& 
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Profeſſion'of their own before; to which, upon 
Concluſion of a Peace, they may again betake 
| themſelves. 

42. But, beſide the Inconvenience to the 
Prince or State, certainly to make War a pro- 
feſſed Imploymenr, or which is the ſame Thing, 
to be a mercenary Soldier, is impious and azlay. 
ful in any Man. For it's an unconteſted 
Truth, that fighting and all other Violence 
whatſoever, is no further warrantable than is 
the Cauſe of the War : Yet without any Re- 
ſpect to that, a mercenary Soldier has a pri. 
mary, if not an only View to his Pay; ſo that 
tho? the Cauſe in it ſelf be juſt, yet is it not ſo 
to him; and therefore a common Executioner's 
Trade, is nat by far & deteſtable, ſince he kill 
with, but 1 without, a Cauſe: In ſhort, War 
ſimply confidered is ſqq far from being a lawful 
Imployment, that nothing but meer Chriſtian 
Charity, or inevitable Neceſſity, can in GOD; 
Account, make it ſo much as Warrantable. Yet, 
mercenary Soldi#rs (whatever be the Detriment 
to their own. Conſciences) may nevertheleſs, 
if their Numbers be but few, do notable Ser- 
vice to thoſe Who imploy them. 


43. There remains yet one Queſtion, vis. 
Whether an Army made up of diverſe Nations, 
or only of the Subjects of one Prince or State, 
be preferable ? But in this it's ſcarce poſſible 
ir to determine any Thing, it being 

intirely 
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intirely to be left to the Prudence and Conduct 
of a Wiſe Prince or General; who, according 


to the Circumſtances of Time, Place, and Per- 
ſons, will ſometimes find it fit to make 


Since both (tho? in different Reſpects) have 
their own Advantages and Inconveniencies. For 
as on the one Side, when People of different 
Nations are in the ſame Camp, *twill require 
more than ordinary CircumſpeCtion to keep 
them in any tolerable Order, ſo as to avoid 
Seditions and Mutinies; thoſe of the ſame Na- 
tion being ſtill in Readineſs to run to the Aſ- 
ſiſtance of ſuch of their Country-men as they 
lo WM judge injured; fo on the other, diverſe Nati- 
ons under one Command, are generally eſtee+ 
med fitteſt for atchieving a Victory: For each 
People ſerving apart under their own Com- 
ul WW manders, will readily by a generous Emulati- 
al WF on, be animated to diſtinguiſh themſelves, and 
outſtrip all others; which is not to be expe- 
Cted, when all are of the ſame Nation. But 
then the 8 Mutinies and Diſorders 
s not by far ſo great. 3 
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- diers,' than anciently there was. The true 


and Exerciſe; yet the Roman Form of not al 


is thenceforth looked upon as a Soldier; and 
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aer Modern Laws and Cuſtoms relating 
to this Title. | | | 
; 44. By the preſent Cuſtom of Earope, thets 
is far leſs Ceremony required in liſting of Sol. 


Reaſon whereof ſeems to be, that now a Days 
we have not ſuch Choice of Men, but muſt be 
content to take them as we can get them, few 
offering themſelves voluntarly to the Servi on 
of their Country. , 

45. As to the Tyrones or Novices, we have 
none at preſent properly ſo called. For tho 
it be uſual beyond Seas, when Recruits go 
over, to keep them for ſome Time within 
Gariſons, without obliging them to attend the.“ 
Camp, till-they leara ſomething of Diſcipline rom 


lowing them the Privileges competent to Sol. 
diers, takes Place no where in our Days, that 
I know of, For now, a Maw taken from the | 
Plough, ſo ſoon as he has received Earneſt, 47 
and is duly atteſted or adjudged by a Magiſtrate, m 


therefore as he enjoys all their Privileges, fois ment 


he ſubjected (after reading the Articles of War of I 
to him) to the Severity of warſhal Diſcipline, 
46. In the Method of making Levies, the mon! 
later Cuſtoms in this land keep a Kind dl in 
middle Form betwixt the ancient e t 
2 


ſhion, whereby all were compelled to go to 
War; and. their after Practice whereby their 


try, be neither altogether Preſt, nor altogether 
Volanteers; becauſe the firſt would be very 
angerous, and even in the other Caſe many In- 


ut very thin. A middle Way therefore is likeſt 
to ſucceed, viz. neither too forcible on the 
one Hand, nor too frank on the other; but 
ſuch a one as may tempt Men to the War, 
from a true Reſpect to their Prince angCoun- 
tty: For a Method thus wiſely tempered be- 
twixt fair and foul Means, can ſcarce ever 
make a Government run the Hazard of Di, 
tontents, far leſs of Mutinies and Diſorders, 

47. And thus in this Ind, we do indeed 
compel, yet not all promiſcuouſly, but only 


ment, or are guilty of ſmaller Crimes. Where- 
of I ſhall ſpeak hereafter. But as to voluntary 
liſting, Captains and other Officers do com- 


to monly receive Warrants, to beat up Drums in 
every City, Cc. whereby all are invited to 
Fz Witt themſelves under Pay; which whoſoever 


has 
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Armies were only ſupplied; by ſuch as volun- 
arly liſted themſelves. And indeed, it ſeems. 
n the General, the prudenteſt Courſe; that 
ſuch as are levied by a Prince in his own Coun- 


Fconveniencies muſt needs be incurred, neither 
would it be a fair Election or Delectus, as the 
Romans termed it. Befides, That by ſuch a 
Courſe, a State would find. their Muſter Rolls 


idle Vagabonds; and ſuch as have no Imploy- 
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F doth, he is, after receiving Earneſt, ſolemnly 
- - atteſted by a Magiſtrate, and is thenceforth 
| looked upon as a Soldier. But all this is tg 


„ 580 

| be underſtood, when we are either engaged 0515 
1 in an enſive War beyond Seas, or in aſſiſting to be 
our Allies and Confederates there. For in Cak be ha 
either of an inteſtine Way, or Invaſion from or th. 
Abroad, 'a ſhorter Method was taken here be re 

both in ancient and later Times. twee 
43858. For our old Scotiſh Way of Levy, i That 
the forementioned Caſes (or even in Caſe of th 

an offenſive War with Exgland) was, to com quair 

mand by Proclamation, all between the Age Chor 

of Sixteen and Sixty, to appear in every Shi But 1 

or County, and out of thoſe it's not to bi Pay, 
doubted, that ſuch a Number was drawn, vices 

the King or his Commander in Chief thoughtMdo ni 


fit. BW in later Times an eaſier Courſe has 
been uſed (nar unlike to the Exgliſb Commiſſ-MCout 
on of Aray), viz. to impoſe the railing of ſuchMit ma 
a Number of Horſe and Foot, on every CounMfcur 
ty proportionally, according to the valued Reni Men 
of the Heretors. be . cold, 
49. It will not be improper to remark here Exer 
That unleſs ſome unlooked for Emergency exſWpood 
act it, it is the Opinion of the moſt expertMCaſe 
modern Commanders, that the conſtant re «x 
cruiting old Troops and Companies might, N was 
generally ſpeaking, as much advance the Ser- 
vice of a Government, and fave the publickl 
Treafure much more, than the levying new — 
3 _ Regumentil | 


- 


Tit. I. Of the modern Militia, & 959 
Regiments doth; the latter ſtill drawing trou- | 
ble and Expence along with it. 44 
50. But it is not without good Ground the 
Opinion of ſome, that when a General Levy is 
to be made, the Mens Age ( ſo far as ſuch. can 
be had) ſhould. be between Sixteen and Forty 
or thereby: But when a ſtanding Army is to 
be recruited, they require only ſuch as are be- 
tween Sixteen A. Twenty. The Reaſon is, 
That in the fir/# Caſe, it's fit to make Choice 
of the moſt expert Soldiers, who are well ac- 
quainted with Exerciſe and Difcipline, to 
whom a ſmall Inſtruction will be ſufficient * 
But in the other Caſe, ſuch as are already in 
Pay, will probably be able to teach the No- 
vices. 'But*tho? ſome Writers on this Head 
do nicely diſtinguiſh betwixt Climes, and re- 
a commend the levying of Mea rather out of one 
Country than another, yer, with Submiſſion, 
it may be ſafely ſaid, That it's generally the 
ſecureſt Way for a Prince or State, to levy 
Men in their own Country, whether it be hot, 
cold, or temperate; fince in any Country, 
re Exerciſe and Diſcipline rarely fails to make 
good Soldiers, and Induſtry here, as in other 
eri Caſes, will ſupply the DefeQts of Nature. 
re Fr. As. to the Engliſb Form of levying, it 
ht was of old ſtatute in that Nation, (42) That 
wh EY G 2 every 
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100 'Of the modern Militia, &c. Tit. II 
every Perſon having any Office, Fee or Annuih 
of the King's Grant, ſhould perſonally atteni 
upon him, when he went himſelf in Perſon to the 
Mars (exceptivg a few privileged Perſons men- 
tioned in the Act, or ſuch as had the King's Li 
cence, or were letted upon ſome juſt Cauſe) 
in Pain to forfeit ſuch Office, Fee and Annuih, 
But of late, beſides the ordinary Form of bea. 
ting up Drums, there was an AQ of Parlis | 
ment paſt in the third Year of Her late Maje. 
ſties Reign, and yearly ſince continued, ap- 
pointing all Juſtices of Peace, &c. to raiſe 
ſuch able bodied Men, as have no lawful Calling, 
or viſible Means of Livelihood, to ſerve as Sol. 
ders; and by another Act of the ſeventh Yeat 
of that Reign, it's declared, That all Felon; 
may be liſted on the bare Royal Warrant ſignel 
for their Pardon, without the Formality of 4 ſo. 
lemn Remiſſion; and as well theſe as the formet 
are appointed to be adjudged, to belong to any 
Officer of the. Army, who gives in a ſigned 
Information againſt them. And then, the Act Vo + 
againft Mutiny and Deſertion being read to I. 
them, they are to receive 20 Shill. of Earneſt 5 
(ot if they voluntarly liſt, 4 Libs.) and arc the 
thenceforth looked upon as Soldiers. Only ſuch tice 
as are voluxtarly liſted, are free after 3 Lean now 
Service, if they pleaſe. ts 2% 
52. But with Reſpe& to Sea Service, beſide: 
voluntary lifting, Captains of Men of War, a 
the Commencement, and yearly thereafter 
duriog 
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during the War, do commonly receive preſs 
Warrants from the Loxd High Admiral, or Com- 
miſſoners of the Admirality, for preſſing Men 
out of all. Merchant Ships, only the Maſter 
and his Mate, and as many more as will ſuf- 
fice to carry the Ship to her Port, being excep- 
ted, or ſuch as have particular Protections 
from the Admiral: Which laſt nevertheleſs, 
is commonly not much regarded by Preſs: men; 
Nay, this Preſs for Sea Service, does common- 
Fanden to Ships (when there is Need for it) 
as well as Men: For by a Statute in the Reign 
King Charles II (a), (which has been often 
ſince renewed from: Parliament to Parliament, 
and ſometimes appointed to continue for ſeven 
| Years together) The Lord High Admiral, &c. 
may when the publick Service requires, appoint 
Perſons to impreſs ſuch-Veſſels, 4s {ball be found 
neceſſary, the Owners receiving always according 
io the Rates by Merchants. But by another Act 
made in the ninth Year of Her late Majeſty, 
No Sea Man, nor Sea-farins Man, can be lifttll as 
4 Land Soldier. ns 
53. That equal Diſtribution of Men among 
the Roman Legions, which I have taken No- 
tice of, is ſcarce practicable in our Days. For 
now each Colonel levies what Men he is able 
either to preſs, or otherwiſe to ingage; and 
| 4 G 3 ttheſe 
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(a) Sat, 13. & 14. Car, Il, Cap. 20, 
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theſe are his own, and afterwards regimen. 
ted, without meddling with-others: - Nay, in 
ſome Caſes, we are ſo far from following the 
Roman Pattern in this, that we make our Di. 
ſtributions very unequal. For it's now a Cu- 
ſtom generally received all Europe over, that 
that Regiment which has the Honour to be 
a Prince's Guard de Corps (much like. the Pre. 
torian Soldiers at Rome) as it far exceeds other 
in Numbers, ſo does it in the Statures of Men, 
for which, commonly there is kept a Standard 
of fix Foot high. Beſides, That even in pat. 
ticular Regiments, when Pikes were in Faſhi- 
on, the talleſt Men were always culled out for 
that Service: And to this Day, the Comps 
nies of Greuadiers are commonly ſo choſen. 
54. The military Oath is ſtill in Uſe in our 
Days. That injoined by the States of Holland 
is very particular, and binds Soldiers not to 
deſert, and to be faithful and loyal to the States 
General, the Proteſtant Religion; and to the 
States of the agg Gn Province to which they 
belong; and to the Magiſtrates of Whatever 
City they ſhall be quartered in, or where they 
ſhall keep Gariſon. That they ſhall obey their 
Commanders, and keep the military Conftity- 
tions and Articles of War; that they ſhall do 
no Damage, nor Plunder, &c. But the Oath 
enjoined by Her late Majeſty's Articles of War, 
for Her Land Forces in the low Countries, and 


Parts beyond Seas, is ſhorter, and exprefly 
| calculated 
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calculated for Soldiers ſerving under a Monar- 
chy; and is as follows. 1 ſwear to be true to 
our Sovereign Queen Anne, and to ſerve Her 
honeſtly aud faithfully, in the Defence of Her Per- 
on, Crown aud Dignity, againſt all Her Enemies 
and Oppoſers whatſoever ;, and to obſerve and obey 
Her Majeſty's Orders, and the Orders of the Ge- 
nerals and Officers ſet over me by Her Majeſty. 
So belp me GOD. This Oath is appointed to 
be taken by all Officers and Soldiers of what 
Quality ſoever ( N to be adminiſtred 
to them by ſuch Perſon or Perſons, and in ſuch 
Places as the Sovereign, General, Lieutenant- 
General, or Commander in Chief of the For- 
ces for the Time being, ſhall appoint, 

55. Soldiers Pay in our Days varies much 
in diverſe Nations; nay, it's, not always the 
ſame even under the ſame Prince or State, but 
riſes or falls, as the Government 1s able to ſpare, 
or as Men can be eaſily or with Difficulty got- 
ten. And tho? there be few Soldiers who in 
our Days ſerve gratis; yet where ſuch there 
are, *twere hard to deny them the Privileges 
competent to Soldiers, who deſerve much bet- 
eir ter than ſuch as ſerve for fax. 

56. Clothing is now alſo provided for Ar- 
do mies, and all of each Regiment are generally 
th of oge Livery, and a certain Quantity of Bread 
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given to each Centinel, when an Army is in- 
Famped: But both ate deduced from then to a 
Pay, as the Romans of old did, only thei Dep 
Arms and Ammunition are furniſhed by the Sold 
'Prince they ſerve, and that without any De. Con 
duftion. F el 
57. As to the d Qualification Perſ 
of a Soldier, *twere indeed to be wiſhed, tha be b 
in our Days Men both of Birth and Wealth anci 
Loui liſt themſelves, for the Service of ther vanc 
Country: And fo we find all Europe over that 
That fuch Gentlemen as intend to make th and 
Sword their Profeſſion, when they 10 f Life 
xhemſelves, and carry Arms, tho? they in fri 5c 
ſpeaking, can claim no Erivilegs above com been 
mon Centinels (except what's indulged then touc 
in meer Complaiſance by their Officers yet d Wor 
they look upon themſelves as bound to giv who 


ſome diſtinguiſhing Marks of Bravery; fo tha Cuſt 
they are often ſuddenly raiſed to Poſts of th med 
greateſt Honour and Truſt. Yet the Numbalſ 6: 
of ſuch being” comparatively ſo ſmall, and Men hint 
of Subſtance being generally unwilling to li} mitt 


themſelves ; Officers of Armies are frequently they 
driven to be content with the very Canaille In,, 
the World. Crin 


58. And here we have the true Cauſe why are 
in our Days the Militia is fallen into ſuch 44ſt. 
Contempt and Oblogay, as if a civil and mitita May, 
Life were altogether inconſiſtent ; and as if Wat p 
Man behooved to put off Humanity, when ht 
puts 
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puts on his Armour, and were to bid Adieu 
to all civil Converſation. And indeed the 
Deportment of the Generality of common 
Soldiers in our Days, do's too much juſtifie the 


d, 


Conceit. Yet, if due Care were taken to ex- 
del out of Armies all irreclaimably vitious 
Perfect and could our modern Commanders 
be brought to follow the noble Pattern of the 
ancient Romans, in ſtrict and ſevere Obſer- 
yance of Diſcipline, we ſhould quickly find, 
that there are not two Things more conſonant 
and compatible than a civil and a military 
Life. But I return. n 
59, It will be needleſs to add to what has 
been obſerved in the former Part of this Title, 
touching the Unfitneſs of Clergy- men, Minors, 
Women, &c. And as to the other Perſons 
whom the Roman Law rejects, the modern 
Cuſtoms with Reſpe& to theſe, may he ſum- 
med up in the following Remarks, 

60. Firſt, Tn General, as has been already 
hinted, we are not now ſo ſcrupulous, in ad- 
mitting unfit Perſons to be Soldiers, as of old 
they were; for Inſtance, If all infamous Per. 


n,, and ſuch as have committed capital 


Crimes, Hereticks, (nay Atheiſts ) thoſe who 
are plainly Strangers to the Trade, and all 
aaſtardly and effeminate Men; if all theſe, 1 
ſay, were weeded out of the Armies that are 
it preſent on Foot in Europe, it's much to be 

| Feet” feared, 


— 
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' feared, that moſt of them would be reduced 
toa pretty moderate Number. 
61. 24%, As to Slaves, tho? in Chriſtendon 

we have none, that either by Birth or Captiviy 
are in that Condition; yet Ariſtotle and others 
have obſerved, That ſome Men there are, 
who by Natare are Slaves; whereby they 

pretend not to deny, That all Men are free 
born; their Meaning only. is, That ſome Men 
are of ſo ſturdy and ſtupid a Nature, that it's 
ſcarce poſſible to imprint on them any Prin. 
ciple of Generoſity, Bravery, or Love to their 
Country; and who are equally inconcerned, 
whether they be under the gentle, eaſie, and 
rightful Government of their native Prince 
or the heavy Yoke of an «/urping Foreigner, 
And indeed to liſt ſuch Men for Soldiers, 
would, even in this general Penury of good 

Men, be a very great Injury to the Publick. 
62. 3adly, The Period for the Age of ſuch 
as are to be Soldiers, by the inveterate Cuſtom 
of Scotland, ſeems. to be fixed betwixt the 
Ages of 16 and 60, becauſe upon extraordi- 
nary Occaſions, ſuch as-Rebellions within, ot 
Invaſions from without, all Males within theſe as it 
two Points, are frequently called out. But Nen 
this will ſcarce be a Rule for recruiting or {can | 
levjing, in Order to carry them to Places be: Witt 
yond Seas, Nay, in our own Time we hays 
often ſeen Infants made Colonels and Cap- 
tains in the Regiments that were in actual 

1 Service, (a) 


7 
i * 


Tit: II. Of the modern Militia, &c. i oy 
Service; which is undoubtedly a great Abuſe, 
and yery GLouraging £9 others, who, in the 
Scripture Phraſe, do bear the Burden and Heat 
of. the Day. | 'L | | 

63. 4thly, We are now ſo far from rejecting 
Land Laboarers,: that generally the ableſt ia TR 
beſt qualified modern Soldiers, are. ſuch as 
from the Ploygh or Mattock, or Shepherd's 
Staff, do come to carry the Pick or Gun, and 
at length ſometimes the Generals Batton: 
Their native Simplicity often betraying them, 
either voluntariy to liſt themſelves, or, with- 
our their Conſent, to be /pirzzed. - 

64. 5thly, By our modern Cuſtoms, n 
Merchant is prohibited to become a Soldier, 
nor even (with his Generals Permiſſion 
thereafter to continue the Trade, Only by 
Her late Majeſty Articles of War (4), there 1s 
one Kind of 5 for ,very plain and 


- 
, 


obvious Reaſons, expreſly interdicted them; 
mand that is, That u0 Officer nor Soldier can be 4 
he WV 7 maller in the Army, on Pain of being puniſh- 


di- Ned 4: Diſcretion. | 

or 65. 6%, Altho? it be as true now a Days, 

eſe Nas it was fo many hundred Years ago, that old 

ut Men make the beſt Generals, yet ſcarce any that 

can be my Reader, but is qualified to be my 

Witneſs too, that our own Nation _ pro- 
uced 
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168. Of the modern Militia, &c. Tit. Il 
| duced a very freſh Inſtance of a Genera 


who hath fo abundantly fapplied the Want 


of Years, by an invincible Courage, and un- 
parallelled Wiſdom and Conduct, that his Ene. 


mies themfelves being Judges, Hiſtory enn 


produce but few Examples of a Commander, 


who in any of theſe has out*Rript him. 
66. 7thly, By a Clauſe in a late temporary 
Act of Parliament (a), impowering Juſtices ts 
adjudge idle Vagabonds,&c. Harveſt Labourer, 
are excepted: Which Exception is repeated 
in the Act for the ſucceeding Year. 
67. 8thly, What hath been ſaid of mercenary 
Soldiers, holds as well with Reſpect to the 
modern, as the ancient Way of making War. 


Only we may remark, That ſuch as are ſent 


Abroad by a Prince, to ſerve with other Allies 
and the Scoriſh Forces that of old made up the 


Body of the French Gens d Arms, arid the like, 


do nowiſe deſerve that odious Name. | 
68. Laſtly, The Hazard and Inconveni- 
ence, that I have mentioned, of having 
Soldiers of divers Nations in the ſame Army, 
as giving Occaſion to dangerous Mutinies and 
Quarrels, has been, it ſeems, found fo experi 
mentally true by the States of Holland, (hoe 
Armies muſt of Neceffity confiſt of ſuch 2 


Mixture) that by one of their Articles and 


Inſtructions of War 76) publiſhed 9 
OT fr. | h the 
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(a) Arno 3. Annz Reg. (b) Art, 39. 
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the End of the laſt Century, Al Soldiers are, 
ander Pain of Death, expreſly prohibited, in 
Caſe of any Tumult ar Diſorder among them- 
elves, to call to their Aﬀiſtance, thoſe of their 
own Nation. | | eee” 
69. But the ſureſt Method {as has been al- 
ready hinted) to prevent all ſuch Diſturbances, 
and many other Inconveniences, arifing from 
ſuch a Hodge-podge of Men, is for a Prince 
or State (When it's praQicable) to train up 
Soldiers ot their own Subjects: And in Order 
to this, the Exerciſe of Arms ought not { even 
in Time of Peace) to be iatermitted. 
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/ the ſeverul Kinds and Degrees of Soldier, 


1eads us, briefly to enquire into their. vatiow 
Kinds and Degrees. | 


themſelves, tho? after liſting they ſerved for 
Pay) or ſuch as for Diſtinction's Sake, were 


and theſe were they, who having ſerved ou 
their Time, were not ordinary Soldiers, and 


whom 1 ſhall ſpeak anon) neither received 
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Account of the neceſſary Qualifics 


17 | IHE former Title having given ſomt 
tioas of a Soldier, Method next 


2. And, Firſt, Soldiers among the Roman 
were either Volunteers, ( which, in the Latin 
Senſe, ſignified only ſuch as voluntarly liſted 


called preſſed or compelled Soldiers (4). Yet 
beſide theſe Volunteers, there were others 
who, even in the modern Senſe, were ſuch; 


not being called out by the Commander in 
Chief, were not properly Evocati, ( 


they any Pay, but went voluntarly to tht 
ar, either to ſerve their Country, or acquite 


Riches, Honour, Cc. 


3. 240 
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3. 2450, Soldiers were either Foot or Horſe, 
and to the Queſtion, Which of the two is to 
he preferred? L anſwer, That as to Honour, 
dignity and Precedency, the Horſe are un- 
loubtedly preferable to the Foot, which was 
olerffnly atteſted by Valerius the Conſul, who, 
s Livy tells us, (a) fpeaking to the Equites 
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uvenes, præſtate Virtute Peditem, ut Honore 
tque Ordine præſtatis. And upon this Ac- 
ount it was that the German Emperor Maxi- 
nilian II. in his Inſtructions and Articles of 


hall meet a Trooper in the Camp or Gariſon, he 
hall retire a little out of the Way. Yet after 
this, T cannot but ſubſcribe to the Opinion 


nd Service, prefers the Foot; and that for 
heſe Reaſons, Firſt, Becauſe Foot can eaſily 
ake their Way into ſeveral Places, where 
orſe cannot ſo much as make an Attempt 2 
Vhereas it's ſcarce poſſible to name a Spot of 
zround, where Horſe and not Foot can give 
r receive a Charge. And particularly, tho? the 
eſieging and Defence of fortified Places, be 
e of the moſt important Points of War, yet 
ele are for the moſt Part carried on by the 
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x Horſemen, thus encourages them; Agite 


ar (b), ordains, That when 4 Foot Soldier 


f Machiavel (c), who in ReſpeQ to V/efulneſs 
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(a) Tib.3. () ft. 31. (© Diſcowſes upon Livy 
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Foot only. 2dly, However Horſe may bt 
managed, (which Art in our Days is indeef 
arrived to a wonderful Height) yet Foot aui. 
undoubtedly abler to keep their Ranks tha 
they; and in Caſe of any Diſorder, are mud 
ſooner rallied and put in a Poſture again, thaW: 
poſſibly Horſe can be. Beſides that, 349, 4 
among Men ſome are indued with noble am 
gallant Souls, others are daſtardly and puſi 
lanimous; ſo we daily ſee that ſome Horſe 
are of a high Mettal and couragious, others ai 
teſtive, untoward and dull. New it may 
and very oſten does fall out, that a mettalle 
Horſe has a daſtardly Rider, or a gallant 
Rider a dull Horſe; and in either : Caſe th 
' Diſparity muſt certainly be inconvenient 
athly, A Body of Foot well ordered-anddravwt 
up, will. undoubtedly be too hard a Mate 
for the ſame Number of Horſe; who wi 
- ſcarce be able to break the Foot, if there | 
not ſome Diſproportion betwixt them. 5700 
It is pretty remarkable, that we do not rei 
of GOD's own People their uſing Horſe 
their Wars; nay we find their Kings exprell 
forbidden to multiply Horſes. G6thly, Tl 
Greeks and Romans had but few Horſes 
their Armies; nay theſe laſt many Tina 
made their Horſemen quit their Horſes ail 
Gght on Foot («). 7thly, How ſmall Accout 
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b che Scott have made of Horſe, appears plain- | 

ly from that formidable Army ( the greateſt 

indeed that Scotland ever ſaw ) raiſed by 

Alexander King of Scots, againſt Hum III. of 

England, wherein were 100000 Foot, and but 

1000 Gallawazs ; and long after that, there 

was an Act of Parliament made (a), wherein 

it's ſtatute, That if any come to the Place of 

Rendezvous on 55 ſpall ſend back 

is Horſe with a Foot. bo), except Earls, Lords, 

Barons, Cc. $8thly, With the Infantry, the 

irtillety both ancient and modern, was and 

5 conſtantly intruſted ; And the Magazines, _ | 

Proviſions, Money, fortified Places, &c. have 4 

ways been committed to their Care; beſides 1 

hat in fortified Camps, even the Cavalry it 

elf is intruſted to the Infantry, who are tos 

naintain the whole Circumvallation of the | 

amp, nay the Prince or General commonly | 

truſts even his Perſon to theſe. - So that, 
| 


Wo” it cannot be denied that Horſe are uſeful, 
ay for the moſt Part abſolutely neceſſary in 
a Army, to ſcour Abroad, to take ſudden 
ofſeſſion of a Paſs, to purfue a fleeing Ene- | 
y, make Tnroads into his Country, or even 
dnfront either Horſe or Foot id a Battel ; 
Wet till we muſt ſay, That the Hopes and 
rength of an Army lies chiefly in the Foot. | 
4. The | 
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4. The Horſe again, were either ſuch a 
ſerved in the Fight and left Wing, or thoſe 
who were termed Legionaries, who ( accor- 
ding to Vegetius) (a) were joined to the Foot 
Legions in the Body of the Army. The firf 
( as A. Gellizs tells us) (b) were called Wing 
or Ale, becauſe theſe Bodies of Horſe were 
poſted on the right and left of the main Bat. 
tel, much like Ko Wings in the Bodies f 
Fowls. But for the molt Part the Roman Ca 
valry was martialled on the right Wing, and 
that of the Allies on the left. Thus at the 
fatal Battel of Cannæ, the one Conſul P. Emi: 
lius took his Poſt on the right Wing with the 
Roman Horſe ; and the other, T. Varro on tht 
left with the Cavalry of the Allies v4 
5. 34h, From the various Places where the 
ſerved, Soldiers alſo had Diverſity of Name 
Thus ſome were named Comitatenſes, and 
others Limitanei, The firſt of theſe were all 
of two Sorts, viz. either ſuch as conſt ani wi 
followed the Camp, and were ſtill apon Duty ( 
and ſo were upon a Level with the Ry. 
renſes (d), or ſuch as gave conſtant Attendant 
only on the Prince his Perſon, being always il 
Readineſs to execute his Orders, much like to 
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ca) De Be milit, Lib. 2. Cap. 1. (b) Libs 16. Cap. 4+ (e) 
fin. $. 3 9. C. de Offic, Pref. Prat. Afrie. (d) L. 14-68 
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thoſe called Palatine Soldiers (a), or the 


Centlemen Penſioners, . thay, have of a long 
fime been entertained by the Kings of Exg- 
ind. Yet, by the Way, theſe were not the 
i Wl only Soldiers that attended the Prince his 
WH Perſon : For we read that Romulus choſe out 
© of all the Tribes 300 light Horſe. whom he 
i called Celeres, becauſe of their Swiftneſs, and 
ho were as a Kind of Gaard de cors to him, 
+ both in Peace and War {b). Which long after 
Avas followed by the Emperor Galba, who, as 


Sueton tells us (e) drew out of the Equeſtrian 
Order a competent Number of Horſe, (whom 
on that Account he called Evocati) that were 
to keep conſtant Guard about his Apartments. 
6. But the Evocati properly ſo called, were 
el ſuch, as had ſerved out their Time, and by 
esche Law of the Roman Militia, were no more 
nol bound to follow the Wars; yet at the Intreaty 
108 of him who was to command in Chief, came 
ae without Conftraint, to wait upon him in an 
Expedition. Some of thefe ſerved on Horſe, 
and others a Foot; were claſſed in Troops, 
and Companies, and had their Officers and 
Pay ; bat were exempted from all Manner of 
military Duties, except Fighting, and attend- 
ing the Commander in Chief. But to return. 

| H 2 7. The 
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a) L, 13. 14. Pr. C. de Re milits G) Liv, Lib. x. ( 45 
Salbe Life Cap. 194 
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7. The Limitanei, as the Word imports 
were ſuch as layffupon the Borders, and key 
Gariſon in Frontier Towns ; and theſe by ſpe 
cial Privilege, were allowed to be Labouren 
of the Ground (4). SO | 
8. 4thly, There were always in Roma 
Armies, ſome ſelect Companies of - gallan 
Men, who did not belong to any Legion, 
but conſtantly attended the Commander in 
Chief, and in all Engagements fought clok 
by his Side: And theſe were called, the Pre 
zorian Coborts (b), and in Honour and Digi 
ty, were a Degree above all' other privat 
Soldiers, and received half as much mon 
Pay (c); but double in the Days of Auguſt 
and Tiberius [d). Theſe were more or lc 
numerous, according to the Power or Ples 
ſure of the General; and afrerwards wen 
the Emperor's Guards, both in Peace an 
War. And indeed in Auguſtus his Time, an 
ſo long as they kept within the Bounds 0 
Duty, they very well deſerved to be; as the 
were called Firmamentum Imperii. But unde 
the ſucceeding Emperors, they became thi 
Bane of the State, the Murderers of thel 
Prince; nay often in an inſolent Manner (ﬆ 
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| (a) L. fin. f. 8. C de Offic, prefeR. * Afric. (b) Vi 


trin. de Re milit. Lib. 3. Cap. 7. (e) As Stewech upon , (a) 
get. de Re Milit. Lib. 2. Cap. 2. 5 out of Feltus, 13) ; Re 


appears from Tacitus Apel, Lib, 1, Cop, 17. 
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has been already remarked) aſſumed tha diſ- 


poling of the Empire; wherein they ſeem to 
be fully imitated by the modern Tarkiſh Ja- 


N | A 

9. 5thly, Tt having been the conſtant 
Cuſtom of the Romans, to fend Home ſuch as © 
they had liſted, and only aſſign them a Day, 
to return and meet at a certain Place, where 
they had their Arms given them out of the 
publick Magazines (4); hence it is that Sol- 
diers got their | Denomination from the vari- 


ous Kinds of Arms they bore; ſome being 


called Cataphracti, ( whom we now term 
Cuiraſſiers ) others Velites, Pilani, Haſtati, 
Principes, Triary, 8c. | 
10. The Cataphracti or Cataphractarii ( ſo 
ealled, from the Cataphract or Corſiet they * 
wore ) were armed caps. pied, which rendred 
them almoſt invulnerable : Yet this Incon- 
venience attended ſuch Armour, that they 
were eaſily ſeized, tho' they were Horſe, be- 
cauſe the Horſe being killed, they remained 
immoveable, and therefore à ready Prey to 
the Enemy (6b); yet all the Roman Horſe were 
not Cairaſſiers ; for ſome were only armed 
W with a Buckler, a Sword, and a Spear. 5 
a | | « &© H 3 12% T8. 11. To 


L. 16. C de Re wilt. Pol. Lib. 6. (b) See Veget⸗ 
G Re milit. Lib. 3. Cap. 23. wich Steyrech hit Nute: 
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11. To theſe C ataphradti, when they were 
to engage, were commonly joined the Foot 
called Y elites; ; Who were only armed With : 
Sword, a Target, and Dart; and were al: 
Ways the youngeſt in Election, and choſen 
out of the poorer Sort (4). The Name. they 
had, quaſi 1 Volites or Volantes, ecaule of all 
others they had. the moſt expedite Way of 
fighting ; for jumping upon the Croops of 
the Horſe, as Roman Authors tell us (6), they 
were carried by the Catephra##i into the 
midſt of the —. y, and then a lighting 
fought mixt with the Horſe. But when they 
engaged by themſelves, they were called 
Pilani, from the Pilam or Dart they bore; 
but beſore Hannibal's Invaſion they were 
called Rorarii and Accenſi; the firſt, because 
in fighting, they ſcattered themſelves like 
Dew upon the Graſs ; the other, boca they 
were the ſmalleſt in the Cenſe or Tax: roll. 
12. The Haſtati were ſuch as were of ai 
older ſtanding, and armed with a Buckler, 
two edged Spaniſp Sword, a Helmet or Head 1, 
Piece, a Guard or Covering for the Legs, and x 
two Darts: And theſe in ancienter Times {hal 
were always poſted in the Front of the Battel;M the: 
aud if they w were put in any Diſorder, "hs 
| "+." 
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the Principes who were drawn up behind 
them, received the Enemy. Theſe were Men 
yet more eminent for Strength and Years, and 
carried the Yame Arms with the Haſtati. 

13. The laſt Place of all, in the Order of 
Battel, was affigned to the Triarii, who were 
of all the reſt of the oldeſt ſtanding, and car- 
ried the ſame Armour that the Principes did; 
except, in ſtead of Darts, they uſed Spears 
(4%. But this Order of fighting, as Vegetius 


much altered. Yet generally theſe Triarii 
were {till kept for the laſt Reſerve, nor did 
they uſually fight at all, if the Enemy was 
beaten by the forementioned two Bodies; but 
when thoſe were either worſted or ordered to 
W retire, then the Triarii made a freſh and furi- 
ous Charge, which if it failed to prevail, the 
Safety of the Army mig depended either on 
4 plain Flight or an orderly Retreat. Hence 
even in other Caſes, when an Affair became 
deſperate, they uſed to ſay, Ad Triarios ven- 
tum eſt, . | 

14. By Occaſion of this Variety of Arms, I 
ſhall only further remark, That beſides theſe, 
there were great Numbers of other Machines 


and 
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(a) Of theſe ſee Polybius Lib. 6. (b) De Re milit, L. . 
14. Valtrin, de Re wilit, Lib. 3. C. 12, Panciroll. Rer. 5 
rab. Part, 1. Tite 24 ibigre Almuth in Omment. 
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and others tell us (6), was in after Times 


— Ez F4 


—_ 0 = 
-—- bſ You 4 — —— 
by — 4 
— ——_——_——_— 1 mr -- - - 
Wann, 8 — — 
— * 2 Y * 3 
= — 422 VOPR REI he F 8 — ©: ' $6, 6H 
— — - — j * 22 W \T — < 


"130 * Of the ſeveaat Kinds, &c. Tit. I. 
and warlike Ingines, carried about with R 
man Armies, and chiefly made Uſe of in Sieg 
fuch as the berrering Ram, the Teſtudo, th 
 Plateus, the Maſculus, he ſtorming Tower, 


Catapulta or larger Sling; the minute Ds 


© what out of the Road of a Law Treatiſe 
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the Margin (4). 
or under the Command of one, is properh 
Bodies, called Legions, (in which none but 


of their Allies, which they termed Option 
Vet it's not to be doubted, but even a fingk 


7 


the Baliſta or Croſs-bow, the Scorpion, the 


ſcription whereof / beſides that it's ſome 


would far exceed the deſigned Brevity of thi 
Diſcourſe. But the Reader may have a ful 
Account of them all, in the Authors cited a 

15. A conſiderable, tho' indefinite N umber 
of Soldiers conveened together in one Plact 


called an Army; which by the Roman Cuſton 
was made up of thoſe comparatively ſmalle 


Romans did ſerve ) gnd the auxiliary Troop 


Legion, with a proportional Number 0 
Auxiliaries, might properly enough be termed 
an Army (% face it ever conſiſted of 600 


Men, at leaſt. 


16. AF per! 
* + 3 
— — — — bee 
(a) Veget. de Re milit. Lib. 4. C. 15. 16, 17, 18, 22. Pan- 
eſrol. tract. de Reb, bellic. impreſſo poſt comment. 4d nuit. 
auriuſq. Inper. Valtrin. de Re milit. Lib, 5. Cap. 6. Roſm . = 
Antiq. Rome. Lib. 10. Cap. 16. Sir Ja. Turner Pallas Armas , (a 
Lib. 2.Cap. 4. (b) L. 2. f. 1. F. de bis qu, not. infam, Per 
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16. A Legion alſo was made up of divers 
parts: For we read of it's containing Cen- 
turiæ or hundreds, and Decuriæ or tens («) : 
And in every Legion there were ten Cohorts, 
thirty Maniples, and 60 Centuries (b). A Cohort 
conſiſted of three Maniples or fix Centuries; 
which were alſo ſubdivided into Decaries; 
And to each of theſe Diviſions were affhigned 
their proper Commanders: Thus each Maniple 
was commanded by two Centurions, either of 
whom being abſent, the other commanded 
the Whole; / and theſe were called Leaders, 
ber and choſe for themfelves an Officer to march 
ce, in the Rear, Whom they called an Vp-bringer, 
tn 17. The Commanders of the whole Legion, 
om were deſigned Tribunes, whoſe main Buſineſs, 
lei according to Polybius (ci, was, daily to de- 
bu liver the Orders of the General, as well to 
ox the Horſe as Foot that ſerved in his on Le- 
vc, gion: So that by the Means of ſubaltern Of- 
ol: ficers, the common Soldiery was in a Manner 
o conjoined and united to the Commander in 
nel Chief; for the Tribunes receiving his Orders, 
00 2nd immediately tranſmitting them to infe- ; 
or Officers, they very ſoon came to be dif- 
A perit throughout the Army. 
18. But ſtill we are to remember, what has 
been already partly hinted, That a Cohort, 
. | which 


mm. 


(a) L. 2. S. 1. ff; de hls qui not. inſam. L. 2. C. de Hered, 
bebe (b) A. Gellius . 16. C. 4+ (6) Lib, 6. 


which conſiſted of fix Centuriss or Centuriaty 
had no particular Commander, nor yet th 
Maniple; ſo that it ſeems the Centurion wy 
the higheſt, (and according to ſome ) the n 
Officer in a Legion, beſide the Tribuny 
whereof for the moſt Part, there were fix in on: 
Legion; which. nevertheleſs was not divide 
among them, nor hadany of them a particuly 
Command of any Part of it; but all and even 
one commanded the whole Legion; yet by 
Turns (4). In Short, they had fix,” and ye 
but one Tribune in a Legion; the other fin 
having the ſame Reſpe& and Obediena 
paid them,as he who for the Time command 
ed, and fat in the Council of War with tht 


Conſul, as well as he. 


(a) Polyb, Lib. 5; 
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19. Our modern Armies have put on quite 
other Shape from that of the Ancients: For 
ho? they conſiſt indeed of Legions (if Regiments 
may be called ſo) yet theſe are made up of 

brſe and Foot diſtinctly, neither are they at 

any Time mixed, far leſs are the Horſe Pen- 
licles of the Foot, as of old they were. There 
5 alſo a third Claſs of a late Invention, well 
now by the Name of Dragoons; a Sort of 
Mungrels betwixt the Two, who are bound 
o fight either on Foot or Hotſe- back, as Oc- 
rafion requires, and accordingly are taught 
heir Exerciſes both Ways. The Regiments 
df Horſe are divided into Squadrons, and theſe 
nto Troops; the Foot into Battalians, and 
heſe again into Companies. Both Horſe and 
foot, are either ſuch as are expreſly called 
dut for guarding a Prince his Perſon (and on 
hat Account do both conſiſt of greater Num- 
ders, and injoy ſeverałl Immunities and Privi- 
eges, nowiſe competent to any other Regi- 
ent) or they are /ighs Horſe and common 

ons Se 8 
20. The Reaſon of theſe and many other 
zariations made of late, both in the Method 
kn ca | of 
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ol fighting, and martialing Forces, is the fty. 


pult, the Scorpion, or battering 


the Ancients, at all now a Nays regarded, i 
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penduous Invention of Gun. pomder, and thi 
various Machines ſubſer vient thereto; all the 
lerger Engines of War being now virtually ep. 
tomized in the Cannon, and the ſmaller in the 
Hand- gun and Piſtol. For thenceforth all the 
ancient Greek and Roan Machines have been 
laid aſide, there being now little Uſe for But. 
ters or Bows, far leſs for the 3165 the Cats 

am; nor i; 
thei: terrible Force, ſo much celebrated among 


compared with theſe later Inventions. Cer: 
taioly if any of the old whole Sale Robbers. were 
now raiſed from the Dead, he could not fail 
to be terrified and amazed at the Noiſe of out 2 
great Guns, and far more at the ſpringing of: the 
Mine; nay, how happy would they pronouno of! 
theſe our Days, that have found out ſuch com abo 
pendious Methods of Ruin and Deſtruction? boo, 
21. This Invention of Guns and Gun-poy. thut 
der, is by Polydon Virgil (4), aſcribed ro e 
German Peafant, who he ſays by a meer Ac. lein 
cident, brought it firſt to Light. For haviog 
jor ſome Time kept a Quantity of the Powdet diſo 
of Sz/phare in a Mortar, mixed with Mitre, An 
Order to compound a Medicine, and covering 2 
it with a Stone; thereafter when he had 9 the 
caſion 
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@) Lib. 2. de Irene: Rer. Cap. 18; 


u. Ncaſion to ſtrike Eire near to it with a Flint, a 
he Spark fell into the Mortar; Whereupon the 
Flame brake out ſuddenly, and with a great 
vi. Noiſe toſſed the Stone into the Air: Wbere⸗ 
he upon he having cauſed make an Iron Pipe, af- 


dhe ter ſeveral Experiments, brought it to ſome 


Degree of Perfection. But moſt other Writers 
refer this curious Invention to one Berchrthold 
Niger (Swaerts in Datch) a Franciſcan in Ger- 
many, who was much given to Alchymy : And 
ſome Writers of that Nation add, That upon 
this Account, he was ordained by the Emper- 
or Wenceflaus to be burnt alive, Anno 1389, 
as Perillus was ſerved, who invented the Bra- 
zen Bull. | . | | 5 

22. However, moſt Authors agree, That 
the Venetians were the firſt who tried the Uſe 
of Fire Arms in a Battel, againſt the Gezoeſe, 
about the Year 1380, and that ſo ſucceſsfully 


thundering Noiſe and ſtupenduous Effects, 
were then ſo amazing to the Genoeſe, that 
ſeing their Men fall a Pace, yet not knowing 
by what Means or Inſtruments, they were firſt 
diſordered, and then the Venetians atchieved 
a notable Victory. 

23. But Travellers to China report; That 
the Chineſes had the Uſe of all Sorts of Fire 
Arms, long before the Invention was known 
in Europe. And it's ſaid, That the Natives 
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too, (whieh will eaſily be believed) that their 


there tell odd Stories of one of their Kings, 
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who lived 1300 Years before Guns were i 
Uſe with us, He, they ſay, being a Sorcerer, 
did by the Help of a familiar Spirit, invent 
Gun-powder and Artillery, whereby he. utter 
ly routed his old Enemies the Tartars. Yet it 
very well obſerved by our Country-man Sr 
James Turner (a), That if the Uſe of Artillery 
in that Country be of ſo old a Date; *twoul 

appear, that the Natives long e're now; ſhoull 

have attained to ſuch a Perfection in Gunnery, 

that thereby they might have at leaſt defended 
. themſelves in their late Wars againſt thoſe Tu: 
_ tars, who nevertheleſs made a full Conqueſt d 
that flouriſhing Kingdom: 


* 


234. Others go yet many Steps further back 
and from a Paſſage in Curtius, judge it not im 
probable, that this Contrivance was not un 

known in the Eaſt Indies, in the Days of Alex 

ander: Who, as Curtius there tells us; was dif 
ſwaded from the Siege of a Town in Indi 
becauſe the Inhabitants defended themſelves 
with Thunder and Lightning from Heaven, 
Nay; ſome nice Expoſitors of the ſatred Tex, 
who will needs force Scripture to make gool 
their Dreams; have been of Opinion, That 
the Invention of Gunnery is the fulfilling of 
Prophecy in Revel. q. 17, and 19. And thi 
I ſaw the Horſes in the Viſion, and them that ſa 
a1 
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(a) Pallas Armas, Lib. 3. Caps 7. 
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» them, having Breaſt- plates of Fire, and Ja- 
th, and Brime ſtone; and the Heads of the 
orſes were as the Heads of Lions; and out of 
Weir Mouths iſſued Fire, and Smoak, and Brim- 
ohe, — For their Power is in their Moath, 
in their Tails: For their Tails were like 
nto Serpents, and had Heads, and with them 
hej do Hart. But Milton in his Paradiſe loſt, 
very poetical upon this Head, and brings in 
Aer as uſed by Lacifer againſt Heaven 

ſelf. RYE We - 
25. However wild ſuch Conjectures may 
„ yet certain it is, That never any Thing 
yet found out, did offer ſo great a Violence 


Nature. For by this we daily ſee the hea- 
mit Bodies toſſed violently into the Air of a 
un dden, nay Waters forced up from the Bowels 
the Earth, and in an Inftance appearing on 
di Surface. Of this the Hiſtory of the Nether. 
ia affords a ready and notable Inſtance in 
Ive ole five Ships, which the Sieur a? Aldegond 
vent down from Antwerp, to ruin the ſtypen- 
nous Bridge, that the Prince of Parma had 
oo de over the Scheld: For tho? the Succeſs 
Thul not every Way anſwerable to his Deſire, 


t ſome of the Stockads of the Bridge (which 
re fecured with the utmoſt Art and Indu- 
) were in an Inftant ſhivered to Pieces; 
d the River ſorſaking its Channel, fell in 
on the Syaniards Sconces, And our Country- 

man 


— 
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man Sir James Turner writes (a), (which | 
have heard atteſted by then living Witneſſes) 
that at Delft in the Year 1654, the Magazine 
in a Tower upon the Wall, having caſually 
blown up, it ſuddenly toſſed the Tower fron 
the Foundation into the Air, levelled all th; 
Houſes of the adjacent Streets with the Ground 
killed many People, and lamed many more; 
nay, the Place where the Tower ſtood wa 
not to be known; nor one Stone of it ſeen, but 
in Lieu thereof a Pool of Water (a Thing very 
poſſible in that Country) ſuddenly broke on 
from the Bowels of the Earth. And Eetit it 
his Hiſtory of the Netherlands, ſays; That i 
Magazine of Powder having blown up at Ms 
chline, during the Duke 4 Alu‘ Government, 
it made a whole Town ſhake; at the Diſtana 
of twelve Engliſh Miles. „„ +7 phe % 
26; From theſe direful and ſtupenduↄus Hain | 
fects of Gun-powder, it is that ſome Write"WMwas | 
do ſo bitterly inveigh, both againſt the rare HH they! 
vention and its Author; execrating it in theſhhaſter 
Writings, and naming the ingenious Inventoſgſully 
the Words peſt, a Monſter ſent- up from tion, 
Bottomleſs Pit, and a Diſciple of the Devil uMprizin 
this compendious Art of deſtroying MankindWrals ? 
nnd who they ſay, very juſtly deſerved to bt 
1 purſued by the Fate of Perillus, and Expert 
me! 
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(a) Pall, Armas Lib. 3. Cope 7: Up. 82 


$ 


nent the Effects of his own accurſed Inventi · 
Mon («). Theſe and the like Compliments are 
i beſtowed upon the poor Monk, by the Authors 
l quoted on the Margin. But of Men who rail 
o fiercely at a Perſon fo deſerving, we may 
iv WW fely-pronounce, that they have given up their 
onderſtandings to their Spleen; their Eye be- 
© Wing evil, becauſe another than themſelves has 
4 Wobliged the World with ſo uſeful an Invention. 
u For certainly, fince it hath in all Ages been 
eſteemed moſt commendable and deſerving, to 
WS carch and try out the various Energies and 
M kfects of natural Cauſes; and it being a no 
es profitable than noble Imploymenr of Time, 


to beſtow Part of our Faculties and Induſtry, 
in diſcovering and communicating to the 
World any uſeful Thing in Nature, which by 
te Stupidity or Ofcitancy of Men, hath hitherto 
lain hid (wherewith even the Heathen World 
was ſo tranſported, that upon this Account, 
they have Deifie poor Mortals like themſelves, 
aſter their Death) why ſhould we ſo ungrate- 
ſully detract from the deſerved Praiſe of a Per- 
ſon, who firſt made the Diſcovery of this ſur- 
prizing Effect of the Mixture of a few Mine- 
rals? Or where is his Crime, who barely pro- 
| I teſſes 
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(a) Selmuth. ad Panciroll. Rer. menurab. Par. 2., Tit 18. 


Philip; Camerar. Oper. ſubei ſiv. Part. 2. Cap. 28. et Part. 3. 
Up. 82. 83. | 
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feſſes himſelf a ſedulous Inveſtigator of hidden 


natural Cauſes? And it would be conſidered! 


by thoſe Gentlemen, who alledge that under 
a Monk's Coul, the Devil is the Author of this 
Invention, that it's but reaſonable they ſhould 
firſt diſcharge all their Wrath upon the Con. 
trivers of Engines formerly in Uſe; ſo that the 
curious Architeck of the ancient Catapulta, the 
Baliſta, the Ram, &c. ſhould firſt in Juſtice 


_ * bearraigned; eſpecially ſince it's certain, That 
many more Men have been killed in Battek 
and Sieges, before the Noiſe of the Gun was 


heard, than have been fince. But the Truth 
is, they who cruelly and unjuſtly make uſe of 
this Invention, to the Hurt or Deſtruction d 
their innocent Neighbours, are the only Guil 
ty Perſons here, but nowiſe the firſt ingenious 
Diſcoverer. 
27. Laſily, The Uſe of Fire Arms, is ſo fat 
from being an Enemy to true Courage (2 
ſome of theſe Writers are pleaſed to object 
becauſe the moſt weak and contemptible Per 
ſon, can thereby defeat the ſtouteſt Warrior; 
that on the contrary, it's the ſureſt Teſt and 
'Touch-ftone that ever was or can be, of trut 
Bravery and Gallantry. For it would be con- 
ſidered, That true Courage, Magnanimity, 
and Bravery, are Vertues ſeated in the'Souh, 
not in the Boay; yea, Nature it ſelf has gene 
rally provided moſt of bodily. Strength, to tht 
weakeſt Underſtandings, as is W 


Tit. II. Of the ſeveral Kinds, &c. 13 r 
ſerved by Bodine, of the Scythians (a); and 
even the ſturdieſt of Men are but weak, when 
compared with many of the brute Creatures. 
Hence then it neceſſarly follows, That the Uſe 
of Fire Arms is a true Detector of Cowardice, 
and Teſt of Galantry; fince the Hazard from 
them, does equally threaten all Sorts of Men, 
whether weak or robuſt. And ſo it has been 
often found, That ſome luſty Sword in Hand 
Blades, who, truſting to their own Strength, 
ſeemed to contemn and undervalue the-grea- 
teſt Hazards, when nothing was to be imploy- 
ed but bodily*Force, have proven as timerous 
as Hates, when they were put to ſet their Fa- 
ol ces againſt the Mouth of a Canon. 
ul. 25. But however uſeful the Invention may 
ou be, yer long Experience having taught us how 
hazardous, and often pernicious it is to a Go- 
far verament, to allow every Man promiſcuouſly 
(the Uſe of Powder and Fire Arms; ſeveral Prin- 
ces and States in Europe, have prohibited the 
importing them into their Territories, without 
ſpecial Licence. And among others, I find an 
AR of Parliament made in England about 30 
Years ago, (b) declaring, That it ſhall not be 
lawful without Licence from the Ming, to import 
by Way of Merchandize, Gun-powder, Arms, Am- 
munition, or Utenſils of War; on Pain to for- 
| SER feit 
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(a) Method. Eifer. Cap. 3. (b) Sv. 1. he, II. CG 8 
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fe the ſame, and the Importers, or they in whoſt 
Caffedy any ſuch Gum: pumder, &c. ſhall be 0 
eto forfeit triple the Value thereof, one Moiey 

to the Ning, the other to the Proſecutor. But 
29. Fulanteers we ſtill have, and that «f 
both the Kinds I have mentioned 6. 2. of thi 
Title. And as to the firſt Sort of them, vi⁊. Surh 
as lift voluntarly, tho' they be to receive Pay, 
there was in England for their Encouragement, 
a temporary AQ of Parliament made, during 
the late War with France, ( a) appointing ever) 
fach Soldier 10 recerve when liſted 4 Lib 
not to be deduited from his ordinary Pay. But in 
Pavours of true Volunteers, wiz. ſuch as ſerve 
gratis, there is another Britiſh Act of a late 
Date, (+5) wherein it's declared, That no Volun 
, beer ſhall be liable to Proceſs, other than for i 
avinal Matters. 0 7 
30. ThePenury of Men willing to ſerve, i; 
the Cauſe that now a Days in Europe, we know 
nothing of the Exeriti, or ſuch as were andi 
ently termed Veterans; Soldiers being now-ge 
nerally conſtrained to ſerve whatever their Ag 
be. till either their Strength decay, or the Wa 
end. Only by a late Acc of the Britiſh ParliaſW-icu 
ment, during the laſt War, (c) it is fat ute, ſu¶ State 
| furtheſous t 
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„ further Incouragement of fuch as voluntarly 
lit, That they may demand their Paſs, an be 
1 i 4ſrviſſed,, if they pleaſe, after three Tears Ser- 
ut vice. . - 
J 31. The Life Guerds of our modern Pri 
are not unlike to the Rowan Prætorian Coborrs; 
hie but neither is their Power nor their Inſolence 
by half fo great as theirs were, the 
Lartiſß Jani ſaries, who, during the two laſt 
f, Ages, have depoſed ſeverals of the Sultans, and 
ing put to Death ſome of the prime Miniſters of 
State. So that it's not improbably predicted by 
ib ome, that as theſe Men were the great Inſtru- 
in ments of raiſing the O:toman Family to its pre- 
ye ſent Grandeur, ſo they may at length prove 
ner no leſs active in its Deſtruction. 
32. Chriſtian Princes have now alſo their 
eri. Gaards, both of Horſe and Foot; who have 
not only larger Pay than otheir Regiments, but 
mofe of Honour and Digaity. They are rarely 
mixed with other Bodies, but always lead the 
Van in Marches, and have the right Hand in 
Incampments and Imbattellings. And by the 
preſent Cuſtom of Britain, a Captain of the 
Guards, commands as a Lieutenant Colonel, a 
Lieutenant as a Captain, &c. Moſt Princes and 
States alſo in Europe, are now generally deſir- 
ous that their Guards be Men of great Stature, 
and for ſome Ages paſt, the Helvetian Cantons 
have ſupplied them with Men for that Service, 
Only in Eng/apd they were never implo ed, 
I 3 | their 


Fellows of their own Subjects (belides the Re. 


134 of the ſeveral Kinds, &c. Tit. Ill 
their Kings having always a Company of luſty unfa 


giments of Foot and Horſe Guards) to attend at 
Court below Stairs; and theſe, wear a very fins 
| ular Kind of Habit, and by their Inſtitution 

uld be only Jeomen; whence they are to this 


Day called the Teomen of the Guard, but much 34 
better known, by the well deſerved Nick. ther 
name of Beef-eaters. ſame 
23. As to the French, beſides the Smiſfer: MW com 
of the Guard, they have for many Ages inter. Ten 
' tained a Body of Men, called Gens d' Arms, i thei: 
who by Compact with the Kings of Scotland, King 


were all to be Scotſmen, both Officers and Sol-. it. 
diers; which continued till within theſe 0 i calle 
Years or thereby, the Lord Gray having been Arm 
the laſt Scorſman, that had the Honour to com-: the 
mand as Lieutenant of the Gens d' Arms; for WM noſe 
their Captain was always the Dake of Alban Ml ry, 
(our King's ſecond Son) by Birth. And here Gre: 
*{will, I hope, be no impertinent Digreſſion to and 
obſerve, That whatever unjuſt and invidious are 
Aſperſions have by our zeareſt, but bade vera 
Neighbours, been caſt upon the Scottiſh Nati 3 
on, as being perfidious Betrayers of Truſt; has 
yet Hiſtory. whether ancient or modern, cad Met 
{carce afford a parallel Inſtance of a Prince his A 
intruſting the Cuſtody of his Perſon to a Com- ¶ mer 
pany of Foreigners, who, yet during the Set- Day 
vice of almoſt 1000 Years, were never ſaid bet 
any Man, to have demeaned themſelves either iſ dies 
| unfaithtully Ml . 
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unfaithfully. or daſtardly in the Service ; but 
on the contrary, their great and eminent Ser- 
vices, have been ſufficiently attefled, and re- 
warded too, by the Kings of France, in the 
many unuſual Marks of Honour and Truſt 
they conferred upon the. = 

34. Beſides thoſe Gens d' Aras, there is ano- 
ther great Body of Men, which carries the 
ſame Name, but are not in the King's Pay, but 
compoſed of theſe Gentlemen, who by the 
Tenure of their Lands, are bound to ſerve on 
their own Charges three Months within the 
Kingdom of France, and fourty Days out of 
it. There are alſo in France the Archers (ſo 
called, becauſe before the Invention of Fire 
Arms, they carried Bows and Arrows) and 
the Chevaux Legers. The firſt of theſe com- 
noſe no ſeveral or diſtinct Body of the Caval- 
ry, but attend the Gens d' Arms (as the Horſe 
Grenadiers do the Horſe Guards in England) 
and do Duty for them. But the Light Horſe, 
are not ſo obliged, but have commonly a Ge- 
neral of their own. 3 

35. The Invention of Fire Arms having (as 
has been already obſerved) quite altered the 
Method of Fighting, we uſe very rarely now 
a Days, to mix. Horſe and Foot in Ingage- 
ments: And tho expert Generals do to this 
Day for the moſt Part, keep a Cors de Reſerve, 
yet the Romany Method of fighting in three Bo- 
dies ſucceſſively, is now quite out-dated (un- 


/ 
. 


: 
* i 
1 
1 
x * 
«2 * © 
54 . 
. = 
* E 
R = 
, 
: 
{3 
$:i% 


1 


i, " A (EOS . = 
-F3 6 Of the ſeveral Kinds, &c. Tit. Ill, 


leſs the Straitneſs of the Ground force then 


* 


to it) our Armies being generally drawn yy 


but three Men Deep at moſt, whereby they Wat 
are not only enabled to flank or outwing the conf 
Enemy, but his Shot, whether ſmall or great, ever 
does the leſs Hurt. Fiel. 


3056. As to our modern great Engines q e. 
War, beſides that the moſt ſuperficial ViewW #*r-? 


f them would be rather proportional to a dil 11s 
tink Treatiſe, than to a few Pages it would Wh 
borrow in this, a minute Deſcription of then othe 
ſeems not . ſo proper in a Law Diſcourſe, bu (wb 
mult be left to thoſe, whoſe Profeſfion enable Ml Reg 
them to know them beſt (). Ion 
37. In the laſt Place, tho' the Roman Leg. and 
on was ten Times the Number of one of o dar! 
ordinary modern Regiments; yet give me 20d 
Leave to remark, that we have thereby this no. Þ4vi 
table Advantage, That there are now at leaf 3 
ſix Times ſo many Officers in an Army of the ficer 
{ame Numbers with one of theirs. For of od gane 
indeed, the Foot Companies in France, German by! 
and elſewhere, conſiſted generally of 4 or 500 at tl 
Men; but within theſe 150 Years they were tot 
duced to 100 or thereby. But now (eſpecial bein 
ly in Time of Peace) they are much fewe! der 1 
Nor do Princes confine themſelves to any * ””* 
| ES HEEL LET Number, relig. 
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@) See Sir James Turne bis Pallgs Arne, Lib. 3 ud 
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Number, but appoint their Companies to be 
ſtronger or weaker, as the Circumſtances of the 
War ſeem to require, Now, a Regiment of Foot 
conſiſting of ten Companies or thereby, ſcarce 
ever exceeds 500; and yet, befides the three 
Field Officers (whom the Datth call Staff OH- 
cers) the Chirurgion, the Preacher, and Quar- 
ter- maſter, a Foot Regiment will have no 
leſs than twenty ſeven Commiſſion-officers. 
Whereas by the Roman Form, there were no 
other Officers properly ſo called, in a Legion 
{which was as much as twelve of our ordinary 
Regiments) than the Tribunes and Co-centu- 
rions. And as to our modern Troops of Horſe 
and Companies of Dragoons, they are ordi- 
narly much fewer in Number, than the Foot, 
and yet have ſome more Officers; each Troop 
having a Quarter-maſter. , SO 

38. As to the Duties belonging to each Of- 
hicer, it would beſpeak a great Deal of Arro- 
gance and Polly in one who is no Swordſman 
by Profeſſion, to undertake ſo much as to point 
at them, they being generally far better known 
to thoſe immediately concerned. Only, there 
being ſomething more required in a Comman- 
der in Chief, or a Captain General, than to be 
a meer Soldier; it's hoped it will be nowiſe fo- 
reign to the preſent Purpoſe, to ſubjoin ſome of 
the neceſſary Qualifications, belonging to ſo 
high a Truſt. Which therefore {hall be the 
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1. FW THAT a Commander in Chief i 
| indiſpenſibly neceſſary in an Army, 
will eafily be granted by any wh 
conſider, that without him, the beſt ordered 
Forces are like a Body without a Head, or: 
great Maſs of Mettal without any Form. 

2. But as the Veceſſity of ſuch a Commande 
is great, and his Honour eminent; ſo the Cos. 
ſequences of ſuch a Truſt, are very deep and 
concerning to the Publick ; he being not only 
intruſted with the Lives of all thoſe he com. 
mands; but with the Defence and Protection 
of the Country, the Safety of his Prince 
State, and the Lives, Liberties and Properties 

of all his fellow Subjects; ſince the Loſs of ar 
| Army may eaſily be, and often has proven 
1 fatal to all theſe. 7 

1 3. That this Command its ſtanding onlj 
. in one Perſon, is moſt beneficial to the TAY 
| kt "a | Ick, 
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lick, both Reaſon and Experience will atteſt. 
For, as ( according to Alexander ) the World 
tan neither want one Sun nor endure two; ſo 
neither can an Army either want one Gene- 
ral, or ſuffer a Plurality. In ſhort, Domini- 
on and Power allow no Co-partnery, nor 
will Pompey willingly brook an Equal. But 
we need not Arguments to evince this, fince - 
Experience has long ſince taught the World 
the ruinous Effects of ſuch an equal Power: 
And it's more than probable, in ſuch a Caſe, 
that either while both of them are ſeemingly 
very careful of the Publick Concerns, yet 
neither of them are ſo in good Earneſt; or if 
both ſhould ſeriouſly mind the common Wel- 
fare, yet it has been rarely found, that they 
were ananimous in their Counſels ; and whilft 
Time is ſpent in Debates, and neither ot them 
der able ro convince his Fellow, the proper Oc- 
01. calion of Execution is often let flip. Nay, 
nd innumerable Inſtances could be given of Ge- 
nly WW nerals clothed with equal Power, who never 
m. fitudied the Publick Welfare, ſo much as how 
ion they might counteract their Competitors ; ſo 
or WW making the Publick at once cloke the Intamy, 
tie; and bear the Charge of their particular Ran- 
a0 cours. Indeed it has been the Obſerve of all 
Ages, That, where theſe private Animoſities 
are any thing violent, (as in the preſent Caſe 
commonly they are) they uſually beat down 
all Conſideration of publick Good. Hiſtorians 
| | remark 
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| #20 Ofthe neceſſary Qualifications, &c. Tit. IV. 
remark of Themiſtocles, that he alway 


thwarted the Counfels of Ariſtides, not tha 


he thought it the Intereſt of the Commonwealth, 


but his owz, to keep down the growing Re. 
putation of his Competitor. Another memo. 


' Fable Inſtance we have in Alexander's Succeſ 


fors, who having been all in equal. Honour 
and Command in the Army, during their 


Maſter's Life, and he deceaſing without name. 


a Succeſſor, the Conteſt for Superiority 


tho beginning only in Words, yet ſoon cam 


to Bloms, and never expired till that great and 


myweildy Monarchy was, by the eager Con- 


teſts of ſo many powerful Competitors, quite 
Thivered in Pieces; fo that in a ſmall Time 
there was fcarce any Veſtige to be ſeen of that 
Bovrifhing Empire, the raiſing whereof had 


coſt fo much Blood and Treaſure. 


4. This great Inconveniency, as it was well 
under ſtood, and wiſely foreſeen, fo was it no 
I: fs prudently prevented by the ancient Ro- 
warns, Who on that Account were never in 


Dſe to ſend both their Conſuls to command 
an Army, but aſſigned to each his due Pro- 


portion of Legions and auxiliary Troops: And 
in Caſe of extreme Neceſſity, when the Ene: 
mies Numbers were ſo formidable, that both 
Armies behooved to act in Conjunction, yet 
even then they were not both allowed to 


command in Chief jointly, but obeyed and 


commanded by Turns. And for this a 
. alſo 


Tit.! 
alſo it 
Strait 
tator 
unlim 
3 

comn 
be ap 
being 
OD. 
Ah 
dance 
pract 
clally 
In ſh 
to re 
Arm 
the / 
uſual 
deliv 
upon 
abſol 
will 

Preſe 
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alſo it was, that when the State was in preateſt 
Straits and Perils, there was always a Bir- 
tator choſen, whoſe Power was abſolute and 
unlimited. io | 2 
5. But what is here ſaid of one Perſon's 
commanding 'an Army, I intend not ſhould 
be applied to a ſovereign Prince himſelf, it not 
being for the moſt Part needful, nay nor 
proper, that he ſhould command his Army im 
Perſon. For fomerimes his neceſſary Attend- 
dance on the civil Government, renders it im- 
practicable; and very often it's unfit, eſpe- 
cially if the Enemies Strength be formidable. 
In ſhort, theſe two. extreme Points ſeem only 
to require a Prince his Preſence with his 
Army, viz. either when they. are reduced to 
the 44ſt Extremity, ſo that nothing but an un- 
uſual and ſtupendious Bravery can probably 
deliver them; or, when they are to march 
upon an Expedition, where the Conqueſt is 
abſolutely ſecure. For as in the firſt Caſe, Men 
will probably be animated by their Prince's 
Preſence to run the greateſt Hazards, and 
overcome almoſt inſuperable Difficulties, 
(eſpecially if he frankly undergo the fame 
Hardſhips, and willingly expoſe himſelfto the 
lame Perils that he injoins to others) ſo, in 
the other, a Reverence, Love, and Eſteem of 
his Perſon is raiſed in Mens Minds, at a very 
cheap Rate. And tho? our Country- man Sir 
James 
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might argue from Examples, it were pretty 
eaſie to adduce ten for one, eſpecially in 


_ cient to confront to all his Inftances, a ſingl 


the very War itnplied a Victory on his Side, as 
in the Year 1672, when there was no Enemy 
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more than Aufficient to Counter-ballahce all 
_ thoſe adduced by that Gentleman, and t0 


e Wa. 
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James Turner in his Pallas Armata (4), is ſo 
a Monarch his conſtant Preſence with bi 
Army, whatever their Circumſtances be, and 
gives Inftances of ſome whoſe ſucceſsful 
Practice it always was, and of others who by 
the contrary Method have expoſed themſelee 
and People to unutterable Loſſes: Yet if we 


modern Times; but it will, I hope, be ſuf: 


one of the late French King, who tho? one d 
the moſt victorious, wiſe, and fortunate Prin. 
ces that we read of in Hiſtory, yet ſcarce ever 
appeared on' the Head of his Army, but when 


in the Field to oppoſe him ; ſo that he took 
more Towns than he beſtowed Days in the 
Expedition. As on the other Side, the too 
well known Inſtances of many of our King 
of Scots, who have commanded their own 
Armies upon Expeditions againſt our ancient 
Enemies the Engliſb, and the many ruinous 
Effects which their Slaughter or Captivity 
have produced to this Nation, are Inſtances 


| ' convince 
F 


(2) Lib. Zo Cop, I4e 


it. IV. Of the neceſſary Qualifications, &c. 1433 
onvince ſovereign Princes how great a Nisk 
heir Subjekts run, by expoſing! (except in 
he two fore mentioned Caſes) the Breath of 
heir Noſtrils, to the uncertain Fate of a 
ampaign:- But I proceed: 
6. The Daty then of a General being ſo 
liffcult, and his Truſt ſo great, the Choice 
fa fit Perſon for ſo important a Station, is 
ndoubtedly a Matter of greateſt Moment to 
Prince. For on the Commander certainly 
angs both the Fortune and Porte of an 
Army; and an accompliſhed General will 
ever want able and skilful Officers, and gal- 
ant and obedient Soldiers. Yet this Fitneſs 
or the Office ( eſpecially. ſince Fire Arms 
ame to be uſed) is not at all to be meaſured 
even in any Officer, far leſs a General Per- 
dn) by the Stature of the Body; nor is it 
any Advantage to a Commander to be 4 Saul 
mong the People: For ſince no bodily Strength, 
or Armour either, is Canon Proof, a Ge- 
yn eral may be thought robuſt? enough, who is 
nt ble to endure Labour, Hunger, Cold, Heat, 
Matching, long and weary- Marches; Cc. 
ity without much impairing his Health. © 
7. But to ſpeak more particularly, tho? it 
ill not be needful (nay, ſearce poffible) 
o run over all the Qualifications that are ei- 
her neceſſary or «ſefal in a Commander in 
hief ; yet I ſhall name ſome general Ac- 
ompliſhments, the Want of any of which, do 
readily 
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1344 Of the neceſſary Qualifications, &c. Tit. I, 
. readily prove pernicious both to himſelf, aue 
thoſe he commands. And this I find done to "if! 
my Hand by Cicero (a), who in a Captain Ge uns k 

. . _ neral requires theſe four Qualifications, viz, 

| Kpowledge of martial Affairs, Vertue,  Authori 


ty, and Succeſs. 


martial Affairs, is indiſpenſibly required in x 
Seneral, can ſcarce be denied. For hoy 
mould ie know to command aright, that 


the Nar/e. of all true Bravery ; nor general] 


9 Pro Le Mail. (c) De Re gilt L. I. Cin f 
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- 8. As to' the firſt of theſe, that a more than 
ordinary Knowledge and Acquaintance with 


knew not firſt how to obey ? or be a Teach 
of others, of what himſelf never learn d? and 
tho? Vegetius that great Maſter of the Theory 
of this Art, had not told us (b), yet common 
Reaſon and Experience do, That as Knowledge 
io the Theory of any Art, gives Confidence and eddi 
Boldneſs in the Practict, ſo a complete Skil hat | 
of the Art of War is, if not the Parent, pet 


ſpeaking, will a Man fear to put in Execution 
what he is ſure he had exactly learn'd. Where. 
as if he be an utter Stranger to the Trade. hi 
Confufion and Conſternation during an Aft 
on, can ſcarce fail to be pernicious to hi 
Army. This ſeems to have been well under 
ftood by the ancient Poets, the raſh Attempt 
of Phatton to guide the Charlot of the Sun 

| "146 
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Tit. IV. Of the neceſſary Qualifications, &c. 145 
very lively pointing out the Hazard of com- 
mitting the Conduct of an Army to a raw and 
unskiful Commander; of the direful Effects 
whereof, Hiſtories of all Ages are full. And 
indeed to deny this, were to condema almoſt 
all the received Rules of humane Life, which 
penerally have this for their Ground. work, 
That Men muſt paſs through the firſt Prin- 
les and loweſt Rudiments of any Art, before 
they can arrive at its Height. Men ſerve Ap- 
prenticeſhips to Trades, and think not them- 
ſelves the firſt Day Maſters of their Craft, and 
ertainly the Skill of commanding Armies is 
ot the eaſieſt of all Trades or Sciences, but 
ill require at leaſt ſome Time of Initiation. 

9. This Kzawledge of military Buſineſs is 
acquired, as I have now hinted, either by 
hat beſt of School- maſters, Experience; or 
dy fladying ſuch Authors, as have written 
pon that Subject (4); but eſpecially by dili- 
zent reading of Hiſtory ancient and modern. 
is ro Experience, it is indeed the ſureſt Me- 
hod of acquiring Knowledge in this noble 
nd uſeful Science; nor is it poſſible for a Man 
ho perhaps never ſaw-an Army, be his Study 
Vhat it will, to be able to command one: 
et in this degenerate Age, there want not 
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146 Of the neceſſary Qualifications, &c. Tit. IV, 
Inſtances of ſome, who without ever ſeeing 
Powder burnt in earneſt, have been advanced 
to be Commanders in Chief, and of many 
: who at leaſt have been General Perſons in 
Armies; which is not only to the great Dil. 
couragement of experienced Officers, to hon 
ſuch Men have been moſt unjuſtly and un. 
deſervedly preferred,but to the great Hazard 
thofe under their Command, and evident De. 
triment to the Publick. And whereas Men 
ſerve long Apprenticeſhips to other Trade, 
_ thefe have become Soldiers, nay Generals toy, 
in a Moment: we? Wins 
10. But tho? Experience be juſtly reckonel 
the beſt Mafter, becauſe it repreſents to us; 
much livelier Proſpect of what's to be done, 
than reading of Books can afford; yet be 
cauſe in the Art of War (as in all othe 
Sciences) new Inventions are daily brought 


to Light; and it being rare to ſee an Op 
portunity preciſely clothed with the ſame 
Circumſtances, offer it ſelf twice to'a General 
And Lafi!y, Conſidering the Brevity of Men 
Lives, ſo that the hundreth Part of Acc 
dents, that may, and g daily fall out in: 
Battel or Siege, can never. fall within tht 
Compals of one Man's Experience ; it wil 
therefore be very proper for a Captain Ge 
neral to make Uſe of that of others, which ht 
can beſt do by reading Books, eſpecial) 
Hiſtory, whereby he may in a very — 
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Tit. IV. Of the neceſſary Qulifications, &c. 147 
Space acquaint himſelf with whatever has be- 
fallen the wiſeſt and moſt expert Generals 
of all former Ages; and ſo may either from 
their Miſcarriages and Miſadventures, learn 
to evite the Rocks they ſplit upon; or from 
their well contrived and ſuceſsful Attempts, 
be taught how to demean himſelf in the like 
Circumſtances, and follow Examples till him- 
ſelf: become exemplary, A memorable. In- 
ſtance of this we have recorded by Cicero (a), 
who tells us, That the Roman General Laculluß, 
when going to command their Army againſt 
Mithridates, went out of Rome intirely a 
Stranger to the Art of War, yet by ſedulous 
Converſe and indefatigable reading Hiſtory 
by the Way, he became, by that Time he 
entred Aſia, one of the moſt. accompliſhed 
Generals in the Age he lived in, But what- 
ever a Commander's Experience, and Learn- 
ing too, may be, yet ſtill it will be his In- 
tereſt, to have others about him, of whoſe 
Fidehty, Knowledge, and Experience he is 
ſatisfied, with whom he may upon all Emer- 
e „ 
Ir. To this exact Knowledge of the Art of 
War, it will be very proper, in Order to de- 
nominate a Man an accompliſhed General, to 
ſuperadd that of other Arts and Sciences. For 
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> 48 of the neceſſary Qualifications, &c. Tit. IV 
tho? ſome late Writers (a), have very mr 
giſterially told us, (and the Fancy, how td; 
and ridiculous ſoever, gains but too much 


Credit among our modern Soldiery ) tha 
Learning emaſculates the World; and that 


) the Knowledge of other Arts and Science 


- (#) A. Naudeus de Sta. milit, Lib, 2. Cap. 2: 


Tit. 1 
ſubſiſ 
a Mai 


not at 
[nitar 
were. 


the ordinary Effect of Mens endeavouring u of bo 
acquire ſomething of univerſal. Learning, i; afford 
That they but arrive at a very. ſuperffcil read, 
Knowledge of that, which is their prope 8. 


Work, that ſtudying which requires a retire{ 
Life, can ſcarce be accompliſhed amidſt th 
confuſed Noiſe of War; yet certainly bak 
Reaſon and Experience will inform us, Tha 


found, 
0 tudy 
juriou 
that 

rated 


does greatly conduce to the Accompliſhmentd = 


a Commander, and that «aiverſal .Learnin, 


mixt with the Knowledge of the Art of Wa?" 


does mightily recommend a General Perſon vitho 
For, as ſuch a Knowledge naturally tends u ard t 
the ſharpening and ſublimating his npturl 0 Art 
Parts, and by frequent Exerciſe of the(FacMl © 
ties of his Mind, makes him acquire a Read © a 
neſs at anventihg new Artifices for begehriq 4 
thoſe he ſerves, and annoying the Enem”. ** 
( wherein a Generaliſſimo ought conſpicuoul rofita 
ro outſtrip all thoſe. under his Command f * 
alſo, it would be conſidered, That moſt Pa uctly 
of Sciences are fo cloſely linked together, hi — 


one cannot well be underſtood, nay fcard 
ſubll . 
vith t 
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Tit. IV. Of che neceſſary Qualifications, &c. 149 
ſubſiſt, without Help of the reſt; nor can ever 
a Man be at all eminent in any one, who has 
got at leaſt ſome Taſte of many others. And if 
lnſtances of univerſally learned Generals 
were as need ſul as they are numergug, Hiſtories 
of both ancient and modern Times, would 
afford us Abundance. Nay, ia general we 
read, that among all the illuſtrious Captains 
that, have rendred ancient. Greece and Rome 
ſo famous to Poſterity, there is ſcarce one to he 
found, that had not applied himſelf to the 
Study of Letters. Nor muſt we be fo in- 
jurious to the modern Times, as to deny 
that (however in other Things degene- 
nated) in our own and our immediate Fa. 
hers Memory, many great Captains have 
appeared on the Stage of Europe, of whom 
vithout Hyperbole, it might be ſaid, That it's 
ard to determine whether they excelled moſt 
n Arts or in Arms. 
12. Among other Sciences, the Knowledge 
as has been already obſerved ) of both Ge- 
eral and Particular Hiſtory, is eminently uſe- 
ul to a Commander to which he may very 
rofitably ſubjoin the Study of the Principles 
f the Manicipal Laws of his Country, but 
hiefly of the general Law of Nations, for 
yhich he will have daily Uſe, eſpecially in 
foreign War. Next to theſe, his Acquain- 
ance not only with the Latine Tongue, but 
vith the modern European ä will be 
EK 3 ſingularl7 
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ſingularly uſeful to him upon all Occafion 
And tho? the Metapyficks, controverſial Didi. 
nity, &c. be a little out of his Road, yet j 
were ea ſie to evince how greatly the Knoy: 
ledge of natural Philoſophy, but chiefly of ſomt 
practical Parts of the Mathematicks, do con. 
duce to make up a complete General. Among 


ſure, and Profitableneſs of the Study, is 
ſervedly preferred. But beſides the generi 


Knowledge of the Situation of the Parts ofth men 
Terraqueous Glob, an exact Acquaintance with Fart 


the Coaſts and Country. which is the Seat of th the 


War, is very uſeful, if not abſolutely necef f I/. 
fary for any General Perſon, And for th to V 
ſome do chiefly recommend the Uſe of Han ſo m 
ing, Hawking, &c. theſe Exerciſes being no othe 
only honourable, but in their own. Degree even 
ſomewhat neceſſary for an eminent Command For 
er. Of this Virgil, Eneid. 9. affords a notabł Con 


Iaſtance, where he introduces Niſas under Upon 


taking an Attempt indeed very deſperate, ye ſolen 
thus animating Eurialus to be his Compania 
in the Undertaking, and the Trojans to hop 
well of the Event- 7 =P 


| — Nec nos via fallet euntes : 
Vidimas obſcuris primam ſub Vallibas Urbt 
Venata aſſiduo, & totam cognovimus Amnen 


And indeed ſcarce any Thing can give 
Man a truer Topographical Knowledge of i 
So 5 8 7 OO Count] ) 
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Country, or make deeper Impreſſions of it on 
his Memory, than the Uſe of ſuch Recreations. 
Beſides that, when once he has thorowly ac- 
quainted himſelf with the Situation of one 
Country, he cap with ſo much the greater 
Eaſe, arrive at the Knowledge of any other; 
all Countries and Coaſts having ſome Kind of 
Proportion and Conformity. 

13. Next to Knowledge in Martial 
Affairs, ſucceeds that comprehenfive Indue- 
ment, Vertut, one of the great conſtitutive 
6 Parts whereof, is, Piety, as it comprehends 
che Whole of pratick Religion. And certain- 
of |, by how much a General is more expoſed 
4. to Variety of Hazards than moſt other Men, 
ni. {0 much ought he to be careful to outſtrip 
"of others in the Practice of Picty. And in this 
red even the Heathens have ſet us a noble Copy: 
nd For Roman Hiltory tells us («), That their 
be Conſuls, when marching out with the Army 
Jer. upon an Expedition, went firſt in a Kind of 
pe ſolemn Proceſſion to their Temples, and there 
nion made publick Vows and earneſt Prayers, to 
* FO * Soſpits, &c. for Succeſs; 

nor were they, Myhen that had crowned their 
Endeavours, at all forgetful of their Duty; 
their Altars being never ſo loaden with Sacri- 
ices, offered up by their Generals, as upon 
ſuch 


(a) Alerr, ab Alexandro Genial. Pier. Lib. 3. C. 3. 
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ſuch Occaſions. And certainly our Chriſtian. 
ty is very ill beſtowed upon us, if our modem 
Commanders have fallen ſhort ( as it's mud 
to be feared they have) of fo native a Pie, 
of Religion. However, certain it is, that be. 
ſides rhe eternal, there is alſo intermedial and 
ſecular Reward for true Piety in 4 General: 
his own Example being the ſtrongeſt Per. 
ſwaſive to thoſe: he commands: And hoy 
conducive it is even towards the Succeſs of 1 
War, to have the Fear of GOD imprinted on 
Soldiers Minds, 1s too evident- to be told. 
a» 14.' Next to Religion} a Commander; 
Virtue chiefly conſiſts in an undaunted C our, 
and wnſhaken Conſtancy and Preſency of Mind, 
amidſt the moſt. formidable Dangers; and 
then, a Readineſs freely and cheerfully u 
undergo all thoſe Toils and «Hardſhips him. 
felf, which he injoins and impoſes upon 
others. For certainly a ſoft and effemitate 
General, can never expect to find brave and 
gallant Soldiers; and therefore let him neve 
look for great and glorious Atcheivements 
from them, till firſt he ſet them an eminent 
Copy, by his own Deportment. In like Man- 
ner, if a General expect an undauntet 
Courage,and Reſolution in Soldief's, let hi 
own , generous Example invite them to 1h 
let him (in Caſe of any Ingagement ) ap 
pear on the Head of his Army, and when 
ever elſe his Preſence ſeems needful, be thi 
: 3 | Hazail 
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Tit V. Of the neceſſary Qualifications, Ne. 
Hazard what it will (4). It's incredible ho 
advantagious a Commander*s Preſence is, 
nor is Death by half ſo terrible to a Soldier, 
when in his GeneraPs View, as elſe where; 
neither any Thing fo prevalent with them, 
as the Sight of his gallant Behaviour ; for in 
this, as in moſt of other Things, one Example 
is far more inſtructive than many Precepts : 
Si quig ſays Livy ) () injungere Inferiori 
velis, id prius in te ac tuis ſi ipſe ſtatueris, 
facilius omnes obedientes habeas. Let here ſtill 
it will be neceſſary to adhibit a Mixture of 
Prudence; the Loſs of a- General proving of- 
ten fatal to the Army. In ſhort, deſperate 
Caſes are now a Days thought the q proper 
deaſon, for this perſonal Bravery in a General. 
15. But ogy Obſervation ends not here: 
Virtue in a Commander is à comprehenſive 


the firſt Place, it implies Pradezce and Con- 
ol 44; which generally fpeaking, conſiſts in 
verify 2 diligent procuring and doing whatſoever 
nt has a Tendency towards the deſtroying or an- 
ent noying the Enemies Forces, and preſerving 
af. 2nd incouraging his own. This Conduct 
tel (to be more particular ) will teach him, in 
hö all Dangers and Difficulties, to put the beſt 
Face he can upon Affairs, and to be cheer- 
a bub, and to hope well Cat leaſt appear to the 
1 | "0 \ Soldiery 
the 


@) L. 12.8. 2. e de Re milit. (b) Lib. 26. 


Cuality, including many Particulars. — 
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ZJioldiery to do ſo) even when there is by 
little Ground for it: Since if his Deportment 
betray the leaſt Shadow of Fear or Confuſion, 
he can ſcarce look for any worthy Perfor. 
_ mance from thoſe under him. | 
16. By this Prudence and Conduct he alſo 
through a ſagacious Retroſpect to what is paſt, 
and careful Iuſpection of the preſent State of 
Affairs, does eaſily foreſee, what will be uſe⸗ 
ful and , expedient, and what noxious and 
detrimental for the Future. By this he nick; 
"the proper Time of Action, and is enabled 
to adhibit ſudden and extemporary Remedies, 
to dangerous-or deſperate Caſes; and ma- 
nages all by mature and deliberate Counſel 
And indeed, for this very Reaſon is a General 
laced in ſo eminent a Station, that thence 2 
om a Watcl-tower, he may ſee 'Hazards 
afar off, and be ready by his indefatigable 
Pains, to meet them in the Frontiers, and 
provide for the Safety of thoſe he commands, 
But then all this will ſcarce be poſſible for him, 
unleſs he be acquainted not only with his ons, 
but even in a great Meaſure with the Enemie 
Strength, nay with the Genius and Qualities 
of their General. Moreover, this prompts 
him to be anxiouſly careful, that Proviſions, 
Arms, Ammunition, &c. be never wanting; 
and above all, to be ſure that his = be 

| 7 ept 
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kept in daily Exerciſe (a), and under the 
ſtricteſt Diſcipline. For thus we read” that 
the military Fame the Romans had in the 
World, was mainly atchieved by the exact 
Diſcipline of their Camps, inuring their 
Soldiers to Labour and Hardſhip. And, as 
Tacitus tells us, when a long Peace had flack- 
ed the Reins of Diſcipline, that a#ive 
Humour, which was wont tobe ſpent on the 
Enemy, recoiled, and flew in the Face of their 
Commanders, begat nothing but Matinies 
and Diſorders. 25 ö 
17. Further yet, the Experience of all Ages 
having atteſted, that ſuch military Actions 
as upon mature Deliberation, have been re- 
ſolved upon, are quickly and — to be 
put to Execution, (which as Cicero (6), tells 
us, was the wiſe Opinion, and conſtant 
e Praftice of S. Aphricanus and Ceſar ) a wiſe 
nd WF and prudent General will be ſure to take Care, 
that all veedleſs * and ſuperfluous Baggage, 
M, be removed ont of the Army; that fo their 
March be nowiſe' impeded or retarded. The 
11 IF great Advantage of this Way of Managing a 
ies War, was, it ſeems well underſtood by Alex- 
ander, who when going upon his My 
into India, firſt cauſed ſet on Fire all his own 


be 3 2 


Y L. 12. C. 2. fr de Re milit. L. 4. 6. C. de Oſſe. Acif. 
mlit, L. fin, $, 9. C. de o Prafeti, Preter. Afrie. (b) 7. 
'n Verrem, & pra Marcello. | | 
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Informations or Counſels. 
no unpolitick Remonſtrance of the Lords of 
the Philiſtines to Achiſh their Maſter, againſt 


= * — 
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Baggage and Plunder, and then that of the 
whole Army (). And P. Decius in a like 


Caſe as 3 tells us (b), obli ged his Soldiers 


to fell all their Plunder in the N eighbourhoad, 
Nay, Ceſar when tranſporting his Army from 
Dicily to Afric, would allow” nothing to be 
imbarked, but the Men and their Arms (c). 


Which rare Examples were in the laſt Age 


moſt wiſely and ſucceſsfully followed, by that 
great General Maurice Prince of Orange. 


218. This Conduct alſo will teach a General, 


not to be forward in putting Truſt in ſuch 
Traitors and Deſerters as come over from the 
Enemy, or giving too much Head to their 
And indeed it was 


allowing David to go with them on the Ex- 
pedition againſt 1/rae/; leaſt, ſay they, in the 
Battel he be an Adverſary to us: For wherewith 


ſhould he reconcile himſelf . Mafter ? 
f thoſe Men? 


ſhould it not be with ” Head 
(d) And ſo the wary Romans being taught by 


the Miſadventures of others, were always in 
| Uſe to place Renegados unarmed in the Rear 


of their n! 5 leaſt by a ſimulate Flight, 
they 


— ü 


(2) Curt. Lib. 6. Cap. 6. &) Lib. 10. ( c_) Panſa de 
Bell. Aphric. Cap. 47. (d) 1 Sam. 29. ka 


— 


Tit. W. Of the neceſſary Qualifications, Kc. 1 57 


they ſhould do more Harm; than all their real 
Service, could be beneficial (a). | 5 
19. Moreover, a General indued with Pru- 
dence and Conduct, will wiſely ponder and 
conſider, whether he can ſafely confide in his 
auxiliary Troops; and will never bring his 
Army to run the fatal Hazard of a Battel, 
when he finds them under any Apprehenſion, 
or poſſeſt with the leaſt Diſtruſt of a Victory; 
for the ſureſt and ſaddeſt. Prognoſtick of Miſ- 
„carrying is Deſpair, nor will Men readily be 
h. WW 0iori0vs, who think it impoſſible for them to 
e prevail. 
r 20. But on the other Side, if the General 
s WF himſelf find it inconvenient or dangerous to 
ot WF hazard a Battel; he will beſt evidence his 
ſt Conduct ( tho? the Soldiers be impatient for 
„it) to divert them- from that raſh Inclination; 
e nay, when Words prevail not, even to ſuffer 
th {ome of them to be cut off by the Enemy. 
21. Laſily, He will take Care, never to re- 
duce a fleeing Enemy ( unlefs their Numbers 
be very contemptible) to ſuch a Strait, that 
there is no Way left them to eſcape. Nallus 
pernicioſior Hoſtis eſt, ſays Seneca (b), quam 
quem audacem Anzuſtie faciums; and both 
ancient and modern Hiſtory are full of Ex- 
amples of thoſe who by reducing their Ene- 


1 


(a) Alexr, ab Alexandro gend der. Alt 4. Cr 7 
00) Lib. 2. Nat. queſt, Caps 59. 
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my to ſuch a Strait, have inſtead of a Triuml, 

met with a Defeat. Nay, Men in ſuch ; 
Condition have been driven to that Height of 
\ Deſpair, that they have rather choſen to de. 
ſtroy themſelves, their Goods, Cc. (as Sarde. 
napalus and the Numaxntines did (a), than 
fall into the Hands of a mercileſs Enemy, 
And this was ſo well underſtood by the Roma 
Generals, that when their Armies mainly con. 
ſiſted of raw untrained Men, who would be 
ready to give Ground, they induſtriouſly uſed 
to lead them into Paſſes ſurrounded by the 


 Enemy's Forces; ſo that no Safety was to be 
expected in their Heels, byt in their Hand 
only. rr ²˙ti! ̃ Ss. —@ 
22. But if in ſuch a Caſe we ſhould ſuppoſe, Nis A 
that an Enemy ſurrenders at Diſcretion, ye . Tb 
even here neither Piety, nor ſo much as Pr. ul 7 
dence and Conduct, will allow a General eee 
proceed to the outmoſt of Severity; an Ex Ws 
ample of this Kind not only rendering him at v 
hateful to God and Man, but deterring others Het to 
from ſurrendering: For it's very natural v thei 
all Men, rather to truſt to their own Strength, e A 
how ſmall ſoever, than tamely ro give, up nly I 
themſelves tq the Will of a barbarous Enem tu 
In ſhort, it's a Mark of a degenerous Spirit iſeſt 
to inſult and tyrannize over an unrefiſting — 


Patient ; but to ſpare a yielding Enemy, » 
titles 


O Juſtin, Lib. x, Cop, 3. Florus, Lib. 2. Cop. 18, 
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itles a Man to the truly noble Epithet of Cle- 
nent. | "373. 37% | Me 

23- That Which in the third Place 1 
nentioned as an eminent Accompliſhment of a 
eneral, was Authority; whereby he can g 
ern an Army, how numerous ſoever, with 
Nod, and by his very Looks ſtrike in them 
a awful Regard to his Perſon: For his Au- 
hority being once ſunk; and his Perſon rende- 


— 


„ 
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x ed cheap and contemptible with the Soldiery,; 
eo more than probable their Inſolence will 
et ſtick there; but that at length, Ad 
de e, he will be devoured by the Beaſts he 
eds. 


24: In Order therefore to the keeping up 
his Authority, a Commander in Chief is above 
Things to take Care, That his Army be 
. Na paid; the Neglect whereof has often 
roved fatal to Princes and Governments. 
his was ſo well known to the Roman, 
hat when Money was wanting, they ſtuck 
ot to melt down even the conſecrated Plate 
their Temples, for preventing Mutinies in 
e Army (4). Beſides, that this is not the 
Wy Inconvenieacy ariſing from an Army's 
anting Pay; it being ſcarce poſſible for the 
iſeſt or ſterneſt General, to reſtrain hungry 
med Men, irem pillaging indiſcriminately 
ends and Foes; whereby the firſt are ne- 

EL ceepſſarily 


— 
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ceſſarily diſobliged, and tempted to betray us 
| 4 thereby the Hands of the others ſtrenpth 
n 25 oo . TE 
25. Further, If a General would preſery 
his Authority, he is carefully to avoid giving 
the leaſt Umbrage of Colluſion or Correſpondem 
with the Enemy: For in all Armies there a 
never wanting Men of a malevolent and e 
vious Spirit, whoſe Work it is to leffen an 
obſcure, or at leaſt miſ- interpret the AQian 
of great Men; and if they have any Colon 
tho never fo falſe, for what they ſuggeſt, fan 
wel to a GeneraPs Reputation for ever: 4 
this indeed renders the Poſt of a Commande 
in Chief extremely difficult to be manag 
aright, ſuch envious Rumours and Surmik 
being very ready to obtain Credit among tif 
commot Soldiery : And therefore Hiſtq 
tells us; That Enemies have been always vet 
induſtrious to get ſuch Rumours ſpread, 
well. knowing that ſcarce any Thing cand 
them greater Service; and wiſe Generals hat 
been no leſs careful, tho**much to their o- 
Detriment, to remove the leaſt Ground of al 
ſuch Suſpicion. Thus Pericles the Athen 
General freely gifted to the Publick his Land 
which the Enemies Foragers had induſtrioull 
ſpared (a) : Which Example was long the! 
after followed by Fabius Maximus the Rom 
Conſul (%. 26, | 
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(a) Juſtin. Lib. 3. Cap. 7. (c) Liv. Lib. 22. 
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26. In the next Place, Afability, Gentleneſs, 
and a debonair Carriage, greatly contributes to 
the keeping up a Generals Authority; nothidg 
being properer either to appeaſe Mutinies and 
Seditions, or raiſe the Love and Eſteem of 
bim among the Soldiery, nor conſequently to 
eep up their drooping Spirits, amidſt all the 
Preſſures and Hardſhips they are daily expo- 
ſed to. As on, the other Side, nothing more 
zverts. Mens, Affections, than that ſtiff 
and rugged Severity, too uſual with many, 
Roman Generals: Notait, ſays Tacitus (a), 
ntiquus Rigor, & nimia Severitas. Nay, 
his has often proved fatal to ſome of them; 
he Soldiers induſtriouſly giving Way. to the 
nemy, to obſtruct their own General his at - 
hieving a glorious. Victory, and obtaining 
he Hongur of a Triumph. Only here, 
his neceſſary Caution would be obſerved, 
That a General take Care, that by too much 
uffectation of Familiarity, and Affability, he 
ender not, , himſelf contemptible : But let 
Im imitate the prudent Pattern. of Titas Veſa 
ſen, who, as Tacitus tells us (%, Decoram 
udem ſe promptumque in Armis oſtendebat, Co- 
pitate & Alloquits Officia provocans, ac plerum- 
ve in Opere in Ag mine gregario Militi mixtus, 
corrupto tamen Ducis Honore. Beſides, we 
te to remember, That an Exceſs of N 
nee 5 


1 8 


0) Hitor, Lib. 1. Cap. 18. (b) Hifor. Lib. 5. Cap. 3: 


* 
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. | | h 
5 and Familiarity with common Soldiers; i; is Wl of; 
very ready to raiſe Jealouſies in the Prince or I har 
State whom he ſerves; it being ſcarce good Wl Me 
' Manners (not to ſay. worſe) in any Subject ot Wl Ph 


Servant, to affect Popularity. 
27 Very near of Kia to this is that Militay 
Eloquence, which Hiſtories. of all Ages tel 


ner. 
us, hath wonderfully wrought. upon the Af. Me. 
fections of Men, and has made thoſe who be- to f 
fore were timerous as Hares, become in an In- Th. 
ſtant bold as Lions, and willing to endurethe WM mat 
greateſt Hardſhip Ss. But this Speeching of and 
Armies, is in theils latter Ages of the World, flict 


much out of Requeſt. 
228. La HH, That which will above all Things 
preſerve a GeneraPs Authority, is his ſevere 
and careful Abſtinence from Iacontinente, In. 


temperance, Avarice, and all other mean and Wl few 
ſordid Vices. * For What will it ſignify, tho du 
he defeat the Enemy, if at the ſame Time he For 
is captivated and enſlaved by his own Luſts I we 


and is not ſo far Maſter of himſelf, as to ab- 


ſtaia fromthe Wives, Daughters, Goods, Gand 
of Friends and Confederates. Cap 
2309. The fourth and laſt Thing that ſeems to nam 
| | be required to the Accompliſhment of a Ge. 3 
my. neral Commander, is Succeſs and good For. be 2 
"| tune. And indeed it can ſcarce be denied; Ml dene 
| that a Man's being repute a fortunate Com- Gen 
mander, does very much contribute both to WW mo- 
1 the Terror of Enemies, and Encouragement WM bing 
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of Friends. Vet on the other Side, it were 
hard, from this to pretend to take infallible 
Meaſures of his Skill and Conduct: For as a 
Phyſician. Who hath uſed all proper Remedies, 
may be blameleſs,tho* the Diſeaſe finally mock 
bis Skill; ſo neither is it juſt to impeach-a Ge- 
neral's Conduct, becauſe after all proper 
Means eſſayed, he at length be conſtrained 


Thouſands of little Accidents, which no hu- 
mane Prudence could foreſee or prevent, may, 
and do daily' fall out in the Heat of Con- 
ch figs, which will eaſily turn the Scales of Vi- 
Wh Rory. Nay, in the general we may ſay, There 
is noone Thing wherein Fortune more remark 
re i ably predomines, than in War. And ' tis ob-. 
. Wl vious in Hiſtory, That there are but a very 
0 ew Captains, whoſe Bravery, Skill, and Con- 
duct have always been attended with Succeſs : 
he For of all the glorious Chiſtains of Greece, 
we read of none but Alcibiades and Alexander, 
whoſe Attempts Fortune always favoured ; 
and during 700 Years, none of all the Roman 
Captains, but Sy{{z alone, obtained the Sire 


to name of Happ. I | 
Je 30. Yet beſides thoſe Accidents which can 
or- Wl be attributed to nothing but Divine Provi- 
ed; I dence, there is anether great Obſtructer of a 


General's Succeſs, that can be very eaſily re- 

moved; and that is, the too much circumſcri- 

ling his Power in managing an Expedition. I his 

* - te 
2 


to ſuccumb: Since Experience tells us, That 


cy of their State, that, notwithſtanding theit 
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the / Romans found. ſo pernicious in the Infan. WW Opp 


anxious Jealouſies of the Power of ſingle Per. Stat 
ſons, the Commiſſions of their Conſuls, Diaz. 
tors, &c. were ever aſter ſo unlimited, that Pow 
all that the Senate reſerved to it ſelf, (and ] 
ſometimes not ſo much as that either) was the N affor 
Power of making Peace, or renewing the Mar: £ 
The Prudence of which Conduct will eaſily {Ml Days 
appear, if we conſider, That had thoſe Gene Repu 
rals been tied up to adviſe with the Senate up-. 
on every particular Emergent, and thence to MW Titls 
expect all their Orders, this would undoubt- 
edly have rendered them ſo much the leſs cir: Well 
cumſpeQ and vigorous in Execution, as know · I ſte it 
ing that as in Caſe of Miſcarriage, a Part o kears 
the Blame as well as the Barden would ly upon 
the Senators, ſo, in Caſe of Succeſs, they | 
would ſhare in the Glory of the Victory. Be- ore 
ſides, that not only many unforeſeen Accident 
fſall out, (as I have already obſerved) but no- 
table Advantages are often given by the Ene. 
my, which cannot be underſtood, far leh 
improven, by any but thoſe who are preſent: 
Whereas, when a Captain- General is intruſted 
with a Cart. blanche, all the Glory of an Ex 
pedition falls to his Share alone; which, 2 
on the one Side, it cannat but animate his 
Diligence, ſo on the other, it becomes a great 
Motive to ſober Counſels, and Bridle of Raſh- 
neſs. Laſtly, it's to be conſidered, That tht 
Oppor 
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Opportunity of Execution may often be let 
flip, before Orders can come up. Yet modern 
States are generally ſo jealous of the Com- 
nanders in Chief of their Armies, that their 
WH Power is always very much circumſcribed; 
I 25 it is at preſent at Venice, Holland, &c. which 
d zfords one Reaſon among many others, why 
„the Territories of Sovereign Princes in our 
Ybays, are much more enlarged than thoſe of 
„ Repablicks. at 5 4 PRE, 
. 7. As to Madern Caſtoms relating to this 
o WM Title, the foregoing Deſcription 1 have given 
lof a Geperal's Duty, will fit the preſent. as 
„ well aszucient Times; and what was requi- 
y. ſte in an expert Captain ſo many Hundred 
o rears ago, can be no leſs (nay is much 
on nore) needful in our Days, when the Art of 
ear is fo mightily improven. I proceed there.” 
e. ore e the Methods of denouncing and ma- 
nts aging a War. | * 
n0- | 


cs Methods of managing aWar. Tit. V. 
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of the A nd Modem 
Methods of denouncing and 
MANaging a War. | 


That among other eſſential Requiſir 

> to the making a War ſolemn and pu 

blick, it's required that it be duly and ſolemn: 
ly 5 «gy hr or proclaimed. 

2. This denouncing of War implies all Jaw: 
ful Endeavour of Redreſs by fair Means, be. 
fore Men proceed to that which Kill ought to 
be Ratio ultima Regum. And this we find 
was God's own Command to the Children d 
Ijrael (a), When thou comeſt nigh unto a Cit 


- & hath been * obſerved, Lidel 


io fight againſt it, then proclaim Pence unto it 


And it ſhall be if it make thee Anſwer of Peat, 
&c. And if it will make no Peace with thy 


* ent 
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2 a) Deut. 20. 10, 
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beſiege it, &c. Neither will Joſhaa's Method 
with the ſeven devoted Nations, at all infringe 
the Neceſſity of a previous Denunciation of 
War: For tho' thoſe Nations had never in the 
leaſt injured the. 1/raelices, yet Jaſhua's ſpęcial 
Warrant for ſo unuſual and ſanguinary a Me- 
thod (which gb other Man could ever pretend 
to) rather confirms than enervates the Rule; 
11 Nay, tho' Moſes had no ſuch particula War- 
u %% that we know of, to make War upon 
Analet, yet the Action was plainly thereafter 
approven. . $ | 
3. As to other Nations, the ancient 
Greeks never entered upon Hoſtilities, without 
e a previous ſolemu Denunciation of War by 
oy their Caduceus (a). But the Romans in this 
were religious to a Scruple, they having made 
many Laws, which were accounted a Part of 
the Jus publicum, exactly and pointedly re- 
gulating the Form and Method of denouncing 
War againſt foreign Enemies; wherein the 


t to many nice Solemaities uſed by their Fæciales 
find (which may be collected from Roman Authors) 
n 0 were all contrived to point out their Unwil- 
Ci⸗ liagneſs to proceed to violent Methods, till all 


lair Means were firſt eſſayed. And this by. 
that People was eſteemed ſo neceſſary, that 
whoever made War without theſe or ig 

| | ent 
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155 


— 


(a) Euripid. in Phæniſſ 
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lent Solemnities, were fookt upon as Robber; 


and publicł Graſſators, and appointed to be WM Tr: 
createg ag en 5 > en ve 2 
4. But as to the Methods of carrying on 2 lov 
War when once fairly denounced, it's obviou; 4. 
from Claſſical Authors,; That that wiſe and vs MW up 
liant People, during the Infanch. of their State, WM nue 
laid down this as a general Rule, That th WM to 
 Expente' whether of conquering or maint ainin Ml (ig 
a fubdued Country, ſhould never exceed the Ali. few 
tity of their Revenue. In Order to which, nerv 
their Method was to come powerful and ſud WM Ex 
denly into the Field; fo that from the Foun Wh Co 
dation of their City to the Siege of Veii, they ¶ on 
never had a War that laſted above a Month; bel 
nay, ſome of them were diſpatched in far leßũ of 
Time: The Reaſon is, That being ſo wel the 
prepared, they ſought out the Enemy, au to 
made it their main Buſineſs to bring him to the 
Battel, where (becauſe both of their Strength fir: 
and the Surprize) they generally were vio  « 
rious. Beſides, That the Ambition of ther in « 
Conſuls, was not ;a little contributive to the tric 
ſudden finiſhing of their Wars: For, being u Pat 
Office only one Lear, ſix Months whereof Co 
was to be ſpent at Home, the outmoſt E the 
forts of Vigour and Diligence were uſed, forW cac 
diſpatching the War, becauſe till then, — 5 
= cou thi 


2 


— 
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could not demand the Honour of a ſolems 
Triumph. 9 eie 
5. Next, When the Enemy was brought 
low, and came to treat of a Peace, the Ro- 
mans ſcarce ever miſt to inſiſt upon delivering 
up ſome Part of their Territories; the Reve- 
nue whereof was either immediately allotted 
to publick Uſes; or the Lands themſelves con- 
ſigned” to a Colony; fo that the War being in a 
few Days terminated to their Advantage, their 
new Conqueſts were maintained, without any 
Expence to the State; the Lands which the 
Colony got being in Lieu ef their Pay: And 
on the other Side, theſe Colonies were the 
beſt of all Securities to their Frontiers in Time 
of Peace; and in Caſe of ſudden Invaſions, 
there was always another Army in Readineſs 
to protect them; and being again Victors, 
they were ſure to wreathg a yet heavier and 
ſtraitEr Yoke about their Enemies Necks. 

6. Yer it's evident from Roman Story, That 
in elder Times, the Lands of conquered Coun- 
tries, were but very ſparingly and 1n ſmall 
Parcels, aſſigned to particular Perſons in theſe 
Colonies ; ſo that Livy tells us, That after 
the taking of Veii, the Land parcelled out to 
each Man of the Colony ſent thither, did 
ſcarce exceẽd three Acres. The Reaſons of 
this ſparing Diſtribution ſeem. to be, Fzrſt, 
Becauſe thereby they were enabled to plant 
them with ſo much the mo Men, _—_— 
8 | their 


their Frontiers were likewiſe ſo much the. bet. 
ter guarded. 24ly, The State it felt being 
then very poor, *twould: have been very un- 
political, to allow their Colonies to overtop 
them in Riches. 34h, Becauſe the publick Ex. 
gencies of any Government can never be ſo 


provement of Ground. ; 
7. But at the Siege of Veii, the ancient 


Method was ſomewhat altered: For then 


they firſt began to allow Pay to their Army, 
which before was needleſs, their Wars being 
generally of ſo ſhort a Continuance: Yet 
even after that, they ſtill endeavoured to finiſh 
it with all Expedition, and for many Years, 
as much as was poſhble, obſerved the ſame 


Rules; fave only, that they made ſome In- 


novations in. the Method of diſtributing the 
Prey and Plunder; for the Proportions that 
fell to the common Soldiery, became thekeaſtet 
2 great Deal leſs than formerly: The Reaſons 
whereof were, Firſt, After their Armies were 
uſed to receive Pay, there was no Ground for 


their Share of the Plunder to be ſo great as 


formerly, when they had nothing elſe to ex- 
pea. 2aty, As their Territories were enlarged, 
ſo the Spoils became proportionally greater; 
wherefore it was but juſt the State ſhould 
have its Share, the publick Exigences being 
neceſſarily alſo increaſed ; ſo that without this, 
they would have been conſtrained, upon ſome 

| | | NEW 


liberally ſupplied by the Extent, as by the Im. 
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newExpedition, to impoſe new Taxes upon 
the People. ers 8 
8. But by theſe Means their Coffers being 
quickly filled, the Roman State ſuddenly in- 
riched it ſelf by War, (which, except a mo- 
lern upſtart Republick, impoveriſhes all other 
Nations) and Salamander like, grew to a pro- 
digious Corpulency, by feeding upon Flames; 
nt till at length they became ſo ambitious of 
en augmenting the publick Revenue, that no 
7, WH Conſul was allowed ro triumph, unleſs he had 
returned loaden with great Riches to the Trea- 
of {urv. 15 | : a i - . bed 
6 4 But if on the other Side, Fortune frown- 
ed on an Attempt, they were far more ten- 


nc der of diſgracing their Generals, than any 
» other People. For if the Miſcarriage was mali- 
e 


cious, (as it rarely was) their Puniſhment was 
at never ſevere ; bur if it fell out through Miſtake - 
or Ignorance, (far more, if by meer Chance 


0 of War) they were fo far from Revenge, that 
i many Times they crowned the improſperous 
or Undertaking with ſingular Marks of Honour. 
Thus, when Terentius Varro had by his own ' 
x WF Folly and Raſhneſs loſt the famous Battel of 


Canne, and thereby well nigh put a Period 
to their flouriſhing State, the Senate never- 
theleſs met him without the City in their 
Formalities, and returned him the publick 
Thanks, Cuod de Salute Reipubl, non deſperaſſer. 


ns þ 10. As 
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10. As to the particular Mathods of order. 


ing Field Battels, by fighting in three Bodie nuch 
ce. having had a properer Occaſion 2 12. 
ing that, Tit. 3d, I ſhall refer the Read More | 
thither; and only here ſubjoin ſomething Day. 
touching the ordinary Roman Way of taking Hur 1 
Towns. — And this they did either by Storm de Bt 
or Surrender. The firſt of theſe was perform. ng M 


ed either by open Force, or by Stratagem. 
11. Open Force was a general Attack, with. 
out firſt uſing Battery; and this they called 
Aggreai Urbem cum Corona, becauſe their Ar. 
my being drawn round the Place, they made 
an Attack at all Quarters at once; which 
proving  ineffeQual, they next fell to batter- liggir 
ing the Walls with Rams, and other great heir 
Engines 3 or made Ute of Mines, and fo Woun 
entered the Place under Ground, or builded 13 
wooden Towers, raiſed Mounts, &c. By a gente ny P 
ral Attack the beſieged run the greateſt Risk, Mxpei 
not only Bravery but Numbers of Men being Wencic 
then indiſpenſibly neceſſary. But if all-thote Ws the 
Methods miſcarried, the Romans were rarely Nover 
at the Expence of a formal Siege: The Rea- Mrequi 
fon- whereof ſeems to lie in their Unwilling- Neger 
neſs to loſe their own Men; and yet in Caſe once 
of a Siege, their Quarters being to be extend- cap: 
ed, and Guards ſet round the Town, they Wl the 
muſt neceſſarly be weak in ſome Places, and Withet 
therefore unable to reſiſt, if the Beſieged ſhould {Werder 
Fig: | , make Wake 
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make a brisk Sally, whereby their Army was 
much indangered. Apr 


12. Their Methods of Defence, when Walls 
ere battered, were much the ſame as now 
Wk Days (giving always ſome Allowance to 
or modern Uſe of Fire-Arms ) by repairing 
te Breaches, &c. Their Way of diſappoint- 
- Wins Mines, was by Connter-mining, oppoſing 
their Perſons, or diſturbing the Enemy. by 
» Whcir Inventions, ſuch as by putting Feathers, 
d Wil, &. into Barrels, ſetting them on Fire, 
„Jad tumbling them among the Beſiegers. As 
o the wooden Towers, theſe they deſtroyed by 
browing Fire in to them, and the Mounts by 
* {Wigzing under the Walls, and ſtealing away 
t beir Earth, looſing the Foundations of the 
/ ( Tn 
a 13 As to Stratagems, they rarely attempted 
n Place that Way with Succeſs. And indeed 
Experience tells us, That ſecret Correſpon- 
encies, whereby ſuch/Attempts are atchieved, 
5 they are eaſily detected, ſo the leaſt Dife 
overy not only ruins the whole Deſign, but 
requently indangers a great Part of the Be- 
kgers Army. Nay, tho? they ſhould be 
oncealed in the Manager), yet rarely do they 
cape being diſcovered in the Execution. For 
the Advance be made but a few Minutes 
ther too ſoon or too late; if the leaſt Diſ- 
der or Noiſe be made, nay Error or Miſ- 
ike committed, the whole Project / and 
| commonly 


174 Meetbods of managing a War. Tit. 
commonly the Undertakers too) muſt fy 
to the Ground, Beſides, that it is obvioy, 
that ſuch Attempts being for the moſt pan 
made in the Night, the very Darkneſs a 
will be ready to ſtrike Terror in the Eg. 
_ euters, eſpecially if they be ( as commonly 
they are) utterly unacquaiated with th 
Places or, Perſons to be attacked. 1 08 
14. The taking by Surrender, was eithe 
of free Conſent, ſuch as upon ſome extrinſick 
Neceſlity, or Deſire to be under a better 60 
vernment, both which Reaſons ( according 

to Ley) prevailed in the Surrendery d 
Capua; or it was by Force, ſuch as by Fs 
tigues of War, loſing Battels, &. And in thi 
Method, above all others, the Romans wen 
molt fortunate, having ſometimes conquerel 
a whole Kingdom in, a Day; whereas fingl: 


prince 
OUn 


dels, 
he R 


Towns that made a ftout Reſiſtance, han: they 
often coſt them ſeveral Years, To prevent _ 
veri 


which Obſtinacy or Deſpair, they were ge 
nerally careful in Sieges, to take away the 
abſolute Neceſſity of fighting from the be 
ſieged, by offering them Indemnity, Liberty 
&c. Thus the famous Camillus at the Storu 10 
of Veit, gave Orders (with ſo loud a Voice thi 7 
the beſieged might hear ) that none ſhould bt 

in the leaſt injured, who threw down thei 

Arms; and by this Means the City was taken 17 
with ſo little Loſs, that to this Day the Met b 
thod is uſed by moſt Commanders. or v 
15 


15. But there is yet one general Maxim, I find 
eligiouſly obſerved by the Romans in manag- 
ng their Wars, to wit, that they took ſpe- 
al Care, that the greateſt Strength of their 
Armies ſhould conſiſt in their own Men, and 
-uſted but little to anx:/;ary Forces; ( of 
hich I have ſpoken Tit. za) this Courfe 
ing undoubtedly the ſafeſt, even tho? among 
hem, Auxiliaries were always feat from ſuch © 


Confederates, as had alſo ſome Dependence 
es or more upon their State. But of this I 
np ſhall further treat in the latter Part of this | 


Title. is Fo N : 
16. Laſtly, The beloved Method of ſome 
Princes and States, , for keeping a reduced 
ountry in Obedience, vi. to build Citta- 
dels, Caſtles, &c.,* Was never in Uſe among 
he Romans; the. Reaſons whereof, becauſe 
hey conclude much ſtronger now than in 
thoſe elder Times, I ſhall lay down in de- 
cW'vering the | 5 


„ 


odern Cuſtoms relating to 
this Title. 


gen 17. In our Days Denanciations of War are 
Me net by half ſo ſolemn, as of old they were; 


lor we are not fa nice as to make any folemn 
— | Pros 
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Proclamation in the Enemies Country, whick I Den 


1 — 
— N Us 5 - — 
22 - «4s 5 — 
$24 3 os # TER RES . * = — — — — 
2 1 8 — — * — — > - —— 
1 — 7 a_ mo wy 4 — Fa * — * — 


0 2 — 
—— ————— — 5 W 


. p G g k . * 
— . 22 22 — —— — Aga”: 
4 - wo 
4 A 4 * * 3 2 TOY ; — 8 


commonly obſerved, That beſides the De. 
nunciation, 4 Declaration or Manifeſio is alſo 
— publiſhed: by the Aggreſſor, wherein he endes. 


other; has, in all Ages, and to this Day, been 
thought neceſſary : For even in the Caſe of 
Violence offered to the Perſon of an Ambaf: 
fador ( the greateſt” of all Provocations ) the 


ous Civilty uſed by David to Hanun the An. 


Days, when Confederacies uſe to be among 
hend not only all his Sabjects and Vaſſals, but 


— * * 
N 


the Romans never failed to do. Only this i 


vours to vindicate the Juſtice of his Procedure 
18. Yet a Denunciation in ſome Form vr 


War, according to Grotius, ought ſtill to be! 
denounced, tho? but by a Letter, or ſome 


ſuch Way; which has been always obſerved 
of late: And tho we read of no ſuch previ- 


monite, yet, ſince neither do we read of any 
Thing to the contrary, it's more than pro- 
bable, that ſome Denunciatiori.did interveen, 
19. But here we are to remember, That a 
War being ſolemnly denounced againſt a 
Prince or State, it's underſtood, even in our 


Equals and independent Princes, to compre- 


his Allies, Confederates and Auxiliaries; ſo 
that there is no Neceſſity to make a ſeparate 
Denunciation againſt thoſe. Yer the Wat 
being once ended, if we are to make a new 
one upon a Prince or State, for having been 
Aſſiſtant to our Enemies in the e 2 

| a De. 
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a WW. Denaucigtion becomes neeaful, that Prince 
being now no more conſidered as an Acceſary, 
but as a Principal, 

20. The true Reaſon why a ſolemn Indicti. 
n of War is required, (and which keeps it 
a Uſe even in our Times, when Ceremonies | 
f that Kind are leſs regarded) is not (as 
nany think) that it may appear that the 
lporeſſor., is not to ſteal an Advantage, or ſur- 
prize his Enemy, (that being rather Point of 
pnour than Lam) but the Ground is, that 
t may be evident to the World, that the 
Undertaking is not a raſh Adventure of private 
Men, but a deliberate Act of the Prince or 
people on both Sides; whence (as I have ob- 


1. ats KJ tf * . a Ar 
„oed 17. 1 . ariſe peculiar Effects, which, 
0 owiſe take Place in a War againſt Pirates, or 
b. Nobbers, or in Caſe of inteſtine Diſcords. 


21. As to the general Rules I have menti- 
ned, which the ancient Romans laid down, 


: n Managing: a War, it's plain that the Situa- 
on of the fairs of Europe theſe ſeveral Ages 
9 aft, has rendred them impracticable: For 


ow it's no ſtrange Thing to ſee a War in- | 
ailed upon Poſterity ; at the End whereof 18 
Parties do often agree, to reſtore hinc inde | 

hat they had with ſuch irreparable Loſs ac- 
E | 
22. Planting Colonies alſo in conquered 


; ountries, is now a Days quite out-dated. 
Pot as to paying Soldiers and other Charges 


2 ; * of 


of Money, that it's now become a comma 
Aphoriſm in the Mouths of Princes and State 
men, That Mon i the Sinews of. War. Yo 
Matrhiavel and other modern Writers, bat 
very juſtly expoſed this Opinion. For indeeſ 
if we would attentively compare s Hiſton 
With our own Obſervation, it will preth 
evidently appear, That btave and well rai 
ed Soldiers, are the true Sinems of War; ng 
negd we to condemn Solon for queſtioning 
that Felicity of Cre, which he expected th 
881 wh ſhould; have admired; if we coy 
ider, that Money by it ſelf can never tn 
good Soldiers, whereas. good Soldiers cat 
never. miſs to find Money. It cannot inde 
be denied, that Money is zecefſary to the: ti 
naging a War, but. not Fan agg in iþ 
firſt Place; for good Soldiers have often bees 
contented without it, tho? it has been rare) 
ſeen that they wanted it: In ſhort, it's a 
impoſſible for good Soldiers to want Money 
as it's for Money alone, to make good Sol 
diers : For otherwiſe Darius would have con 
quered Alexander, the Greeks the Romans, Ne 
And here Matchiavel takes Notice of it as vet 
remarkable, that Livy while ſtating the Que 
ſtion, What would have bees the Event | 
Alexander had turned his Arms againſt tis 
Romans? he lays down this Poſition, That i 
War there are three Things fundamental 
| neceſlary 


by Y * 
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eſſary, viz. good Soldiers, Com- 
0 and good Fortune; wil a long 
Diſcuſſion of the Queſtion, whether Alexanter 
or the Romans were molt valuable as to theſe 
three, he concludes, without the leaſt Men- 
tion of Money. But to return. ' ©» + 
23. In our Days alſo, we have ſcarce any 
Inſtances of Generaliſſimo's their being puniſhed 
for Miſcarriages, except 'at the Ottoman Port, 
where the Fear of the Bow-ſtring { as is ob- 
ſeryed by our modern Politicians ) has within 
theſe; Too Years, more obſtructed the Pro- 
greſs of the Grand Seignior's Arms, than all 
the Chriſtian Armies put together. | 
24. Moreover, what has been ſaid of our 
modern Methods of fighting in a far different 
Manner from that of the Ancients, may be 
here repeated, as to what is above ſpoken 
with Reſpect to Sieges. Only the old general 
Rule of keeping Enemies from deſpuiring, is ſtill 
in Uſe, ſo that now a Days it's always one 
general Article in Capitulations with Towns, 
That their Religion, Form of civil Govern- 
ment, their Liberties, Properties, & c. ſhall be 
preſerved. | | 
25. As to Auxiliaries in our Days, theſe 
are not, for the moſt Part ( as among the 
Romans they were-) ſuch Contingents of 
Men as were impoſed on Countries,who being 
ſenſible of their own Weakneſs, had made a 
diſadvantagious Peace; but they are ſuch 
2 Troops, 
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Troops, as a confederate free Prince ot St PEP 
| ſends under their own Officers and Pay, ae 
- «the Aſſiſtance of another; the Nuts _ 
_ © whereof are commonly determined by q . 
vious Agreement. And in this N drion | we 
cannot but ſubſcribe to the Opinion of Me 
 chiavel and other learned Men, That of; 
Soldiers none are generally imployed, wi 
o much Hazard to the People whom th . 
aſſiſt ; providing they be wholly, 2 — 
mainly relied upon, For, Firſt, Neither o or” 
- ficers nor Sldi ers receiving your Pay, ith «uh 
ſcarce to be expected that they will mud *t 
regard either your Intereſt. or Authority; bu _ 
the Expedition being ended (nay often do 5 
er) will be ready indiſeriminately to plund oa 
Friends and. Foes: And if our own fad 80 3 
late Experience in this N ation did not ſupe . 
ſede the Uſe of Examples from Hiſtory, i "7m 
numerable Inſtances could be given * wp 
thence, which do ſadly atteſt, Thar for ont 4s 
Caſe wherein ſuch Auxiliaries did good, there 5 
are hundreds in which they did much Mii ul: 
chief. 2dly; Long Experience hath taught oh 
the World, that there can ſcarce be -a mor we: 
commodious Occaſion offered to an ambition}. yo 
Prince or State, of poſſeſſing themſelves of: E. 
neighbouring Nation, than when invited it 7 
this Manner to its Aſſiſtance and Dejence . 0 gel: 
this the Conqueſt of England by the Saxons ö FR, 
a pregnant Inſtance, that People having bee on 
| PS 11 


rance 
never 
them, 
and 1 
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only at firſt called over in ſmall Numbers, to 
the Aſſiſtance. of the Britons againſt the Scots, 
but being once charmed with the Goodneſs 
of the Country, and animated by the Igno- 
rance and Puſillanimity of the Tnhabirants, 
never ceaſt pouring in new Colonies upon 
them, till they made an abſolute Conqueſt, 
and in ſtead of auxiliary Allies, became in- 
ſulting Conquerours, and drove the poor A- 
lorigines into a barren Corner, where to this 
pay they remain a melancholly Warning for 
WW! Princes, to beware of the Treachery of 
laxiliaries. ID 

26. Laftly, As to building Caſtles and Cit- 
tadels in a conquered Country, that Method 
s generally out of Faſhion, except upon the 
Frontiers, or in Countries which are almoſt 
onſtantly the Seat, of War, ſuch as Hungary 
and the French and Spaniſh Netherlands, where 
he Frontiers are fo often altered, that there 
5 ſcarce an inconſiderable Place, but is now 
egularly fortified. 5 =” 
27. But in the General we may ſafely affirm 
rith the above cited Author, That the build- 
nz theſe in a conquered Country, is neither 
afe nor convenient: For they are either 
rected to keep Subjects in Obedience, or to 
epel an Exemy. Ia the firſt Caſe they are 
lungerous, and in the other unneceſſary. 

28. As to the firſt, it's to be conſidered, 
That the only Fear of a Rebellion proceeds 
"= Z 46 from 


6 6— * a ' _ _ : l * * 5 
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from a Peoples Averſion and Hatred of thei 
Prince, which genera 


lly flows from his . —— 
Juſtice or Oppreſſion; and he is ſaid to be un. 
jut when he governs arbitrarly, which is never 
ſo manifeſt as when he builds Caſtles, and 
Cittadels in the Country. Befides, that ſince 
the Invention of Gun-powder, the ereQing 
them ſeems altogether uſeleſs. 
2209. As to the ſecond Caſe, they are un 
doubtedly anxceſſary where there is an Army 
in the Field; and if there be none, they are 
yet more «/elefs: A good Army without ſuch 
Helps, is a ſufficient Defence ( unleſs that 
ſome Times they may be of Uſe upon the 
Frontiers, or on the Coaſt, where they may re 
tard an Enemy till an Army come up ) But 
if a Prince or State has no Army on Foot, let 
ſuch Caſtles be where they will, they are ei 
ther utterly anſerviceable, or dangerous: The 
firſt, -becauſe if very ftrong, the Enemy 
"marches on, and leaves them behind him al 
together uſeleſs to the Proprietor ; the other, 
becauſe they are eaſily loft, and made Uſe 6 
by the Enemy. And this was the true Cauſ 
of {lighting moſt of the fortified Places in -Scot- 
land and England. N 


. 
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Of the Rewards and | Incou- 
ll ragements of old and at pre- 
all ent given to Soldiers: 


an Army, Rewards and Puniſhments 

are equally neceſſary. As to the 

firſt, there is nothing more conſonant to the 
che Rules of Juſtice and Reaſon ( nay Reaſons of 
rate too) than to beſtow ſuitable Rewards on 
thoſe, who, with the Hazard of all that's dear 
to Men, do maintain and defend the Publick 
Peace and Safety, and by whoſe Watchings 
we all fleep ſecurely: Nay, in the General, 
Rewards add Wings to Vertue, apd rarely 
miſs to raiſe a generous Emulation in others. 
The Trophies of Miltiades at Marat hon diſ- 
turbed Themiſtocles his Sleep, till he had raiſed 
unto himſelf and Country more glorious ones 
at Salamine: And Ceſar while he views 
Alexander's Image, upbraids his own WS 

| ne 


"Y.. \ S in all Societies of Men, ſo chiefly in 


© . 13 + Es waa 6 « \&:..- g 
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neſs with the Memory of his own Conqueſt il 87 
and inſpirits himſelf to- great Attempts: And poin 
this ſeems to have been the true Intendmen Ml Prop 
of the ancient *Romens,. in placing in th Con 


Courts of their "Houſes, the Images of their WM whit 
iluſtridus Anceſtors, with the Trophies and er v 
other Marks of Honour conferred on them by Ml km. 
dan a4 WW 


> + _ 


n F * 5 | 

2. The fiſt and moſt general Reward pro-ll penl 
vided for Soldiers of all Ranks, is 2hat Vertu ff by t 
which is a: Reward. to it ſelf, and tbe honour of e. 
able Mention of their Perſons and Actiom WM any 
among Poſterity. Beſides, that by the Rona cou 
Law, ſuch as fell in Battel, were by a ſtrange tigu 
Fictio Jeri, underſtood in ſome Caſes, to be inſu 
ſill alive (4). And certainly no Death can be fubl 
more glorious, nor better merit the Name d o 
the Bed of Honour. But to be more particular, W 2 M1 
3. All Nations have ſtill conferred ſpecial The 
Marks of Honour upon the Commanders in thor 
Chief of their Armies: For upon a ſucceſsful bett 
undertaking, Trophies were commonly erected WM tcl 
to their Honour, on which were hung the fron 
Spoils of the routed Enemy. The viQoriou lo v 
Romans Generals were alſo ordinarly ſaluted Nar 

by their Army with the Title of Imperator, 
which nevertheleſs they were firſt to impe 
trate from the Senate. Beſides, that ſolema 
at 5) | Sur MO 
. 3 3 2 mn 
| 3 m 4 


a) Pr. Init, de Excuſ. Tat, 3 "mph 
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Supplications, Sacrifices, Feaſts, &c. were ap- 
pointed, to laſt for many or ſew Days, in 
Proportion. to the Quality of the General, or 


Conſiderableneſs of the Atchievement. All 


which was done in Honour of the Command- 
er while yet abſent, but at his Return a ſo- 
mn Tiamph was frequently allowed him, 
eſpecially if he had put an End to a long, ex- 
penſive or bloody War. This Triumph was 
by them looked upon as the very top Pinacle 
of earthly Honour that could be conferred'on 
any Man; which therefore the noble Romans 


courted with ſuch Earneſtneſs, that no Fa- 


tizues nor Dangers were by them thought 
inſuperable, that had any Tendency to fo 
ſublime a Rewafd. But the defigged Brevi- 
ty of this Treatiſe will got allow me, to give 
à minute Deſcription of thoſe Roman Triumphs: 
The Curious may for this conſult the Au- 
thors quoted on the Margin (a). Leftly, For 
better retaining the Memory of ſuch glorious 
Atchivements, Generals were often ſirnamed 
from the Couũtries they had conquered; for 
ſo we find frequently in Roman Authors, the 
Names of Apbricanus, Numridicus, Sarmati- 

cus, 


— 


(a) Alexr. ab Alexandro genial. Dier. Lib. 1. Cap. 22. 
Pancirol. Rer. memor. Part. I. Cap. 5. ibique Salmuth. in 
Cnment, Valtrin. de Re milit. Lib. 7. 2 3. C ſegg. Roſ- 
in antig. Rom, Lib. 10. Cap. 28. 29. Guicchardo de Tri- 
pic Veterum, Bal, Kennet, Rom, Amiq, See. 


. of all the Citizens, they ſurrounded. their Ge- 


ing ſome Reſemblance to the Atchievement 


186 Of Military, Rewards, Tit. V. 
cas, &c, For which I refer the Reader to the 
'roem. of. Jaſtinian's Inſtitutes, and the mo- 
dern Commentators thereon, where a great 
Number of thoſe. ſwelling Titles, how. juſtly, 
I ſhall not determine, are amaſſed. together, 
4. Nor were private Soldiers negleRed in 
this Diſtribution of Honours. For 1n reading 
it frequently occurs, That their Behaviour 
was often ſolemaly praiſed and applauded by 
the General in a {ct and ſolemn Harangue to 
the. People ; and amidſt the loud Acclamations 


neral's triumphal Chariot in his Proceſſion 
towards the Capitol; ſuch of them as had 


eminently diſtinguiſhed themſelves, wearing 


about them thoſe Marks of. Honour, which 
were uſually then conferred”; ſuch as Coro- 
nets of different Matters and Shapes, carry- 


they had performed (4), which they were on 
all publick Appearances ever thereafter allow 
ed to wear. Belides, That ſometimes they 
were honourably diſmiſs'd, (if they deſired it) 
tho” they had not carried Arms for ſo long 
Time as Law preſcribed. Of which more 
hereafter. | | 

5. But ſince thoſe Rewards I have named, 
have a Reſpect rather to Glory than 9 


— 


(a) See the alevereltel Authors, 
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ſhall ſorbear to inſiſt on them, as being a little 
foreign to my Purpoſe; eſpecialiy ſince Expee 
rience teaches us, That generally Soldiers are 
not ſo perfectly Chameleons, as to ſubſiſt upon 
this meer Air; ſuch Things commonly pra- 
ving but very cold Inducements, eſpecially to 
private Soldiers, to run the many Risks, and 
undergo the various Fatigues of War: I ſhall 
therefore only take Notice by the Way, That 
for their Encouragement, it was very ſagely 
provided by the Romans, That the Children 
of ſuch as died in Battel, ſhould be maintain- 
ed at the publick Charges (4); which Cu- 
tom they doubtleſs borrowed from the Laws 
of Solon, who enacted the ſame at Athens (b). 
But I proceed to yet more ſubſtantial Rewards, 
viz, the various. Cuſtoms of Nations in diſtri - 
buting the Spoil, and other Things taken in 
War from the Enemy. For of Soldiers Pay I 
have ſpoken elſewhere. | 
ys 6. By the general Law of Nations, and 
common Rules of Equity, whatſoever is taken 
t) in War, does undoubtealy belong to the Underta- 
ng Wl bers (c): And this from a common and known 
re Rule, Commoda cujuſque Rei eum ſequi debent, 
quem ſequuntur Incommoda (4). 


7. But 


"IR 


OE 


(a) Jul, Ferrettus de Re milit. Pag. 49. Num. 35. (b) Di- 7 
Wen, Laert. in Vita Solonis. (c) F. 17. Inſt. de R. D. Ls 
1 9. Fin, ff, de A. K. D. d) E. 10, f, de R. I. 1 0 
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7. But from this general Rule, both Divine 
and Humane Laws have by Degrees ſome. 
what receded, and the Pablict Good or Nee. 


fey, hath in all Nations introduced great Va. 
 Tiations in this Matter. And, Firſt, By the 


Law of God delivered to his own People, there 
was a Difference made betwixt Thipgs move 


able and immoveable. The laſt of theſe were 
divided among the Tribes, either by, or with. 
out Lot; without Lot, Lands 'were affigned 


to the Tribes of Reuben, Gad, and Half Me. 
naſſeh, on the Eaſt of Jordan, at their own 
Requeſt, and with Conſent of the, other 


Tribes (a). Caleb alſo, according to Gods 


Promiſe to him, had his Inheritance affigned 


bim, in the ſame Manner (b). But to the 


other Tribes their Inheritance · was divided þ 
Lot, the Method whereot we read in Joſbaz, 


Cap. 18. 19. After which general Diviſion, 


it's more than probable that each Family and 
Perſon had his Proportidn allotted him in the 
ſame Manner, as may be gathered from the 
Paſſages concerning the Daughters of Ze/ophe- 


had, and Caleb (c). But if after this Diviſion, 


any Tribe that was ſtraitned, did drive out 
the neighbouring Canaanites, their Lands be- 
longed only to that Tribe (4). f 

1 3. As 
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immediately engaged in the Expedition, and 


8. As to Things moveable; If theſe were 


taken by all the People, they were equally di- 


tributed among all (4); but if only a Detach. - 
nent was engaged in the Undertaking, then 
all inanimate Things taken (ſueh as Garments, 
Houſhold-ſtuff, Plate, & c.) did regularly be. 
long only to thoſe that firſt attained Poſſeſſion 
of them (b). But if they were Animals (as 
Women, Children, Cattel, &+:Jfithey were 
to be equally divided, betwixt the who were 


thoſe-who remained with the Baggage: With 
this Difference only, That the Five hundredth 
part of the formers Proportion, and the Fif. 
tieth of that of the latter, was conſecrated 
to the Service of God (c) But this Method 
ot Diviſion went alſo by Degtees into Deſue- 
tude; for thereafter we find, That the whole 
Prey, without Diſtinction betwixt living and 
inanimate Creatures, or betwixt thoſe engaged 
and thoſe who'guarded the Baggage, was equal- 
ly divided among them all (4). But if they 
were Things devoted, (whereof there occur 
ſome Examples (e).) theſe could become no 
Man's Property; but if they were inanimate, 
ein g. Here 


(a) Deut. 20, 14. Joſ. 8. 27. (b) Numb. 31. $0, 63 
(c) Numb. 31. 27. (d) Joſ. 22. 8. 1 Sam. 30. 24, 25. 
(©) Jof. 6, 17. & ſeqq; and 7. Verſ. 1. Deut. 20. 17; 1 Sam. 
15. 3. ö f 
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— ro appropriate auy ſuch Thing, was guilty 0 


o Greece, twill ſcarce be poſfible to diſcover 
ved in this Matter. Only, what was thei 


Was undertaken: But all Things moveabk 
beloaged'tocach particular Perſon that -ſeizet 


ded (c); which, as we 


the Loſſes of ſuch as had ſuffered by the EN 
mies Inſults, were made up (e); or mercen 
ry Soldiers hired (f): But the Enemies Arn 
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6. 0 Juſtin, Lib. 2; Cap. 14. (d) /AEncid. Lib. 3. 


were utterly to be defrozed.; and if living, 
be put to Death: And whoſoever —.— 


rilege. 


9. It thence; we proceed to the Repablich 


o 


what particular Laws and Cuſtoms they obſer. 


Practice;{in\ ſome! Inſtances, we have an fl 
count itytlitir! aneient Hiſtory. ', Thus Jufin 
Tells us (2), That Cities, when taken, | 


* 


ed to the Starein-whoſe Nameghe Expeditia 


them; ſo that if a Town was taken by Stora 
the Army had regularly the plundering then 
of (4). But if the Enemy was worſted i 
Bartel, nothiiig was to be imbeziled or imp God: 
priated, but the whole Plunder equally du 12 

may gather from V 
gil fa, was either done by Lot, or by publiiſ the 
Aaction, and the Price proportionally diſti¶ vided 
But ſometimes out of that Pria 


were ofteneſt conſecrated to the Gods. 


— —_ - 


Juſtin. Lib. 6, Cap. 5, (T) Jaſtin. Lib 8, C.. 


10: As to the Laws of the Romans, Lands 
and other Immoveables were com 


ſuch as had formerly belonged to private 
Subjects, and recovered: from the Enemy; for 
thoſe returned to the ancient Poſſeſſors, by 
Vertue of their Ju Poſtliminii (V. Let ſe- 
veral Inſtances there are of Parts of ſuch 
Lands their being aſſigued to veterane Soldiers, 
who were no more bound to ſerve (c 


mmate, when a Town was taken by Storm, 


but if it was taken by Surrender, of if Move - 
ables were gained in Battel, the Price was 
regularly confiſcated d): Only the Comman- 
der in Chief Was allowed to confecrate tothe 
Gods What Share of it he thought ft: 
12. Yet there want not Inſtances in Claſ- 
fck Authors, hereby it's clear that fometimes 
the whole Spoil, ſometimes Part of it was di- 
vided among the Soldiers; ſo: that Generals 
either allowed each Man to keep what he had 
Weotten, (as once the Emperor Alexander Seves 
14 did, after a Victory over the Per ſiant (e)) 


. 3 tiv. I. 1. de Fur. Fi ſc. 
1 ff 2 Vid. 7 255 3 de Rei 
2 74 the. ( JL. Iz. 

Lawprid. In jus Vita, 


monly brought - 
into the publick Treaſury (a), | unleſs they — T 


11. But Mowveables, whether living or 3 | 
belonged: to thoſe that firſt could ſeize them; 


7 Z 
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* 

4 
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| 


or the Prey was divided in Proportion to each 
Man's Dignity and Rank; whereof Grotin 
affords many Iaſtances (4): And according to 
bim, the Diviſion was in this Manner, viz; 
à Centurion received. double to what a Soldiet 
got, a Horſe-man triple, and a Tribune qui. 
drupie. But ſometimes the Horſe; got ty 
- and the Centurion three; at other Times the 
Tribune and the Horſe-men got four. And 
aſter this Manner did the Emperor Probus di 
vide the Spoil, reſerving nothing to himſelf 
but the Bnemyꝰ 8 Ar ms (9 And thoſe Arms 
were ſometimes hung up in the Courts of the 
GeneraPs Houſe, but more frequently devoted 
and being laid together in an Heap, were ſe 
on Fire, and conſecrated to Vulcan. 
13. Beſides theſe, *twas uſual for Genera 
among the Romans, to give Donatives to tl 
Soldiery at their entering Rome, which ſome: 
times amounted to a prodigious Sum: An 
tho'-the Cuſtom was not unpolitical, as being 
an Incentive to others to demean themfelves 
noblely'; yet this Inconveniency frequent . 
attended it, That the Ambition of giving Jo 
ſuch Largeſſes, readily tempted their Com 
manders to commit many Oppreſſions, Plun: 
ders, &. even in the Countries of Friends 
and Allies: —_ — 


14, The 


* 
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(a) Lib. de Fur. Bell, „ 6. 0 . eqag, b) Flat 
— EE as 
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14. The Half of the Donatives were ordi- 4 
narily depoſited at the Standards and Exſjons 
0%, upon Pretence of keeping it for the Sol- 
& Wiicrs till their Diſmiſſion, left they ſhould 
r guander it: But the true Reaſon was, That 
„they knowing a conſiderable Part of their 


stock to be lodged with the Colours, might 


* eght the more manfully in Defence of them. 
id rrery Legion had their ten Fiſcelli or Bags, 
„or keeping theſe Donatives, viz. one for eve- 
hort, and one ſupernumerary, into which, 
ns Wo che Beginning of each Month, every Sol- 
be ier caſt ſomething, as a Reſerve, for the Bu- 
of ſuch as had nothing to leaye for their 
la wa Interrment. 


ne WModern Laws and Cuſtoms re- 
ol ating to this Title. 


UM 15; It is not in our Days uſual to confer 
gay peculiar Marks of Honour upon ſingle 


Perſons among the common Soldiery ; (unleſs 
hat when a Man diſtinguiſhes himſelf, he is 
a fair Way to Preferment) but that more 
W-oltantial Encouragement of providing libe- 
ſhe 

N rally 


» 


— 


171) 11. 21 5 
J Veget. de Re milit. Lib. 2. Caps 20. 
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rally for thoſe who are diſabled, and for the Nihe f 
Wives, Children, Cc. of ſuch as are killed longe 
in the Service, does ſtill take Place. And a 17 
to the honorary Rewards beſtowed on Com. neral 
manders, thoſe for the moſt Part have Prof dery, 
mixt with the Honour. But our folemn Rejei Cong 
cings upon Victories, are ſo managed as ou me 
- Chriſtian Profeſſion allows, viz. by ferting viſe, 
apart Days for Thankſgiving to God, which times 
is ordinarily ſucceeded by ringing of Bells, Mihey 

diſcharging of Ordnance, Fire-works, Gta ms 
Bur theſe Things are ſo univerſally knownWremo 
that I ſhall proceed to the other. Kinds of Re 
' wards mentioned in the former Part of thi 


Title. 18 

16, In our Days then, the Rigour of th War 
Law of Nationg.1s never obſerved among Chrilave 
ſtians; for in many Inſtances, by Cartel, oi F 
Compact betwixt contending Parties, greatWncnr 
Mitigations are made of the ancient Ways olMWiers 
managing War. And in the firſt Place, as too ret 
Things inmoveable; there is now commonly: i 


a Diſtinction made, berwixt ſuch as are inthe 
Dominion and Property of the State, and Thing 


belonging in Property to private Perſons rei uch 
ding there. As to the firſt, When a City or Fo Pri 
is taken, the Victor, Prince or State, immed me 
ately acquires a Juriſdiction over the Place Put i 
ſelf, and all the Territory it commands; theWruly 


neceſſary Conſequence whereof is, That lt 
has Power to impoſe Taxes, Cc. and * 
_ | the 
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the Right of Property in all Lands that be- 
longed in Property to the Publick. - | 
17. But all private Mens Poſſeſſions are ge- 
nerally reſerved to them as before the. Surren- 
dery, they taking the Oath of Fidelity to the 
Conqueror, and being willing to pay the 
ame Taxes with the other Citizens. Other- 
wiſe, when Towns are ſurrendered, ſome- 
times they capitulate with the Beſiegers, That 
they ſhall have Liberty within a certain Time, 
ta make Sale of their Lands, Houſes, &c. and 
remove themſelves to another Place: Which 
Kind of Capitulation has been very frequent 


in the laſt Age, 2 
18. As to Perſons of Men, theſe, if the 
War be among Chriſtians, do not become 
dlaves to ſuch as take them Captives, (as by 
he Roman Law they were) but upon Pay- 
ment of their Ranſom, (which in private Sol- 
liers is generally a Month's Pay) are allowed 
o return. Yet frequeatly Exchange of Priſo- 
rs is: agreed upon; and ſometimes it's ne- 
ſary, viz. in Caſe of a General Perſon his 


ingWcing taken, ſince no Ranſom can be paid for 
rel{Wuch ; who therefore muſt neceſſarily remain 
Fon Priſoner, till the Enemy take one of the 
nedifWame Rank, who may be exchanged for him. 
ce Mut if a Priſoner cannot inſtruct that he is 
- tht 


uly a liſted Soldier, in that Caſe there being 

o Rule, he may be compelled to pay as much 

s the Victor thinks fit, or his own Ability 
"er BM Will 


— Sr „ N 
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will allow. But at Sea, Priſoners, tho? Sold 
ers, never uſe to be ranſomed, at any fixed 
and determined Rare, fo long as the War con. 
tinues. Nay, J. Voet, Profeſſor of” the Lay 
at Leiden, obſerves, That in the Year 164 
Soldiers taken even upon a publick Rivg 
were refuſed to be redeemed for the Moth! 
Pay; but were forced to compound the he 
Way they could with the Enemy, for thi 
Ranſom. 
- T9. But plain downright Slavery, Which 
was the common Fate of Priſoners of, old) 
ſo far now outdated in Chriſtendom, that wha 
a Slave ſets Foot on Shore, he is immediate 
underſtood to have recovered his native Lie 
ty. Vet in Caſe of War with Iafi dels, the 
common Law of Repriſal allows us, to mals 
ſuch as are taken, our Slaves for ever; y« 
with this notable Difference, That by the Ri 
man Law nothing could effectually be beques 
thed, either as Legacy or Heretage, to a Perl 
in Captivity with the Enemy; becauſe the 
Kind of Commerce could only rake Place + 
mong Freemen (a): Yet our modern Cuſtor 
have very jultly exploded that Subrility ; ſud 
Captives, tho? in the Hands of Infidels, bein 
nowiſe thereby diveſted of any Privilege con 
petent to Subjects; and tlierefore can not onl 
| ac uin 
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quire, but lawfully make Wills, and gene- 
rally diſpoſe upon their own as Freemen. 

20. In all other Things moveable, Grotius 
bis Diſtinction, ſeems pretty conſonant to the 
reſent Practice of Europe (a), viz. Whether 
they be taken by Soldiers in the Service of the 
tate in an actual Expedition, at leaſt by ſuch 
as are expreſly ſent out from the Commander, 
to intercept ſuch Things belonging to the 
Enemy; or, If they be Things taken indeed 
from the Enemy by Occaſton of the War, 
but ot in the publick Service: For Example, 
When a Party, with Conſent of the Gover- 
nour of a fortified Place, makes voluntary 
Excurfions and Inroads into the Enemy's 
Country. In the firſt of theſe Caſes, they 
who make the firſt Seizure, can pretend to 
no Property in the Things taken, bur all be- 
longs to the Prince or Stare whom they ſerve. 
But in the latter Caſe, whatſoever is taken, 
belongs undoubtedly to thoſe alone who are 
mmediately concerned in the Expedition. 
And thus it's cuſtomary for all ſuch Things, 
when brought within the Camp or Garriſon, 
to be expoſed to open Port Sale, and the Price 
equally divided among all ſuch as were upon 
the Party; ſo that for one that falls to the 
Share of a Foot-man, a-Horſe-man gets two: 
and if they be only Horſe, and above 50 in 

a N 3 Number; 


— 


U) Lib. 3. de Jur. Bell, ac Pac. Cap. 6. N. 12, 
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Number; then a ſingle Trooper gets one, 
Captain ten, a Lieutenant five, a. Cornet 
three, a Quarter-maſter two, and a Corpori 
one and a Half. But if their Number be un. 
der 50, then the Captain only gets fix, the 
Lieutenant three, the Cornet twa, the Quarter. 
maſter one and 4 Half, and all the reſt on 
21. By Occaſion of this Diſtribution, there 
"a Queſtion, When a Party wreſts a Booty 
from the Enemy, which being re-taken by 
them, is again recovered by another Party d 
Friends, to whom the Prey ſhall belong ? viz 
Whether to the firſt or ſecond Party, or if i 
mould be divided equally betwixt them? Ani 
Voet, upon this Subject, tells us, That in thi 
Caſe, the general Court - Martial of Holla 
has often decitled in Favours of the ſecon 
Party; the Reaſon whereof may be, That the 
firſt Seizers had loſt the Thing by the ſame 
Law they acquired it, and the Booty had again 
_ aſſumed its firſt Nature: So that the other 
Party bad rather taken what belonged to their 
Foes than to their Friends; and therefore the 
Property behooved. to accrue to them, as be- 

ing properly the firſt Occupiers. | 
22. Yet in this Caſe, by-the preſent gene- 
ra] Cuſtom of Europe, there is always a pro 
portional Dividend due to the Governour of the 
Place, and other Officers under him ; and this 
probably, for granting Liberty to the Party to 
make the Expedition. But if Soldiers going 
14 == out 
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out upon ſuch a Deſign, ſhould before their 
Return, be ordered to another Garriſon, with 
the Company or Troop to which they belong, 
it is a Queſtion much harder to reſolve, To 
which of the two Governours, the Propor- - 
tion of the Booty ſhould belong? And in 
this Caſe the forenamed Author relates, That 
their general Court- Martial has always choſen 


e /afe/# and middle Way, (which in dubious 
W Caſes, was frequently Juſtinian his Method) 
a ind made an equa! Dividend , betwixt the 


Two, 

23. Further yet, in this Caſe, for prevent- 
ing private Imbezilments and Scramblings, (a 
hing frequent enough in thoſe Expeditions) 
all Leaders of ſuch Parties are, by thęe Datch 
articles of War, under ſevere Penalties, ex- 
preſly prohibited to mate Sale of any of the 
Things ſo ſeized, any where elſe than in the Camp 
r Garriſon, to which the Party belongs; where 
uch Man, within three Hours after their Return, 
to give up a Note to the Governour or Com- 
nander in Chief, of what he has brought 
in (a). 


. The Reaſon of the Difference betwixt 


biags taken in the publick Service, and thoſe 
o Wrought in by voluntary Excurſions, is, That 
A ach Man in the former Caſe, in ſome Reſpe& 


preſents the Prince or State whom he ſerves; 
] | beſides, 


1 


O) Artie. 63, 64. 
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of the Party. 
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beſides, Tnat in Reſpect of his Office, he; 
bound to go upon all publick Expeditions 


+ —— —— 


when commanded ; and gets Pay (and there. 


fore needs no Perquiſites) for his Pains ; where 


fore, being once fairly liſted, he- is obliged 


whether voluntarily or againſt his Will, to fol. 
tow the Camp, to be preſent at all Engage. 


ments, and in ſhort to perform all the Service 


to the Publick, that lies in his Power: Where. 
as no Man can be compelled to make privat 


Expeditions againſt the Enemy, but of his 


own Accord gives up his Name to the Leader 
And therefore the Cuſtom i; 
very rational, that in this Caſe, what each 


Party gets ſhould be their own, - for th: 


Fatigues they have undergone, and Risks they 
have run. Nay, this ſometimes takes Place 
even in publick Expeditions, viz. when a Ge- 


- Neral, for Encouragement of the Soldiery, al. 


Jows them the Pillage of a beſieged Town, 

when taken by Storm. | 
25. But, except in ſuch a Caſe, great is the 

Danger and Inconvenience of allowing Mer 


in the Heat of a Conflict, to () upon the Spuil 


For the Enemy being not only irritated with 


the Loſs and Diſgrace, but animated by 6 
looſe a Behaviour, will be very ready (if they 
be not intirely routed) to .return upon the 
Victors, who being diſperſed and in Confuſion 
by their Eagerneſs upon the Pillage, may be 
came a very cheap Prey to their Foes, and 6 

: | Py A . mes: 
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meet with their own Graves, where they ex- 
pected only to triumph; whereof ſacred Hi. 
for) affords us ſome Examples, and profane, 
many more. Beſides, That in this Caſe, the Par- 
tition is very anjaſt and unequal : For whereas 
the gallanteſt and moſt deferving Men are com- 
monly moſt intent upon the Ememy,the Canaille 
of an Army are in the mean Time buſy at 
the Spoil; ſo that they who fight againſt the 
Dead (if we may ſo ſpeak) are better rewarded - 
than they who encounter the Living. But 
on the other Side, by an equal Diſtribution, 
after the Enemy is beat out of the Field, 
true Worth and Merir is rewarded, and even 
they not neglected, who bravely have laid 
down their Lives in their Country's Service: 
For by thè modern Cuſtoms of France, Hol- 
land, &c. particularly by an Ordinance of 
the States-General, publiſhed in March 1665, 
it is appointed, That the Wives and Children 
of ſuch as die in Battel, ſhall draw double 
1 would have befallen to the De- 

una, a | 
26. Upon theſe and the like Conſiderati- 
ons, it's expreſly provided in Her late Maje- 
Articles of War for her Forces beyond 
Seas, Firſt, That when it (hall pleaſe God that 
Her Maj eſty's Forces ſhall beat the Enemy, every 
Man ſhall follow his Officer in the Chaſe, but 
whoſoever ſhall preſume to pillage or plunder, till 
the Enemy be intirely beaten, he ſhall ſuffer Death, 
- M 


rere 


202 Of military Rewards, Tit. VI 
or ſuch other Puniſhment as ſhall be pronounce} 
Againſt him by the general Court-Martial; ani 
the Pillage ſo gotten ſhall be forfeited to the, 
| of the fick and maimed Soldiers (a). 2dly, 
In what Place ſoever it ſhall pleaſe God that th, 
Enemy ſhall be ſubdued or overcome, all th | 
Ordnante, Ammunition, and Victuals that hal 
| be, there found, ſhall be ſecured for Her. Maje. 
's Uſe, and for the better Relief of the A. 
ay ; and one tenth Part of the Spoil ſhall be laid 
apart towards the Relief of the ſick and maimed 
Soldiers (b). | | 
27. But if the War be managed by Sew, 
according to the uniform Practice of all Ew 
rope, whatever Things private Adventurer; 
extort from the Enemy, become their own, 
only deducting a fifth Part as due ta the Fil, 
and a tenth (in ſome Places a fifteenth) to 
the Admiral; which is the Cuſtom of Fran: 
and Holland. But whatever is taken by Ws 
Ships belonging to the Prince or State, accreſ- 
ces to the Fisk, by the Laws of moſt of the 
maritime Powers in Europe; except that of 
late in this Iland, Ships taken from the Enemy 
by Cruiſers on the Coaſt, are, by AQ of 
Parliament, declared to belong to the Seitz 
ers. W | . 
2288. Vet in Caſe of an extraordinary Piece of 
Service, other Nations have alſo given large 
| Dona: 


— 6 — 


a) Art. 28. (b) Art. 29. 
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Donatives to the Commanders and Crew of 
ſuch of their Men of V. ar, 45 have notably · | 
diſtingurfhed themſelves. Thus the States of 
Holland 1n the Year 1665, propoſed a Reward 
of 50000 Florines, to any that ſhould take or 
deſtroy the Enemies Admiral; or if a Vice- 
Admiral, 3 0000; if any other Flag-ſhip, 20000, 
and if a Ship of above 40 Guns, 10000. But 
if private Adventurers ſhould do the like, 
theſe Præmia were to be doubled. 

29. Laſtly, Under this File of Rewards be- 
towed on military Vertue, may not im- 
properly be ranked the various notable Pri- 
* ovileges competent to Soldiers, Which there- 
n fore ſhall be the Subject of the inſuing Title. 


Tit. VII. 
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4 ITLE VII. + 


of the various Immunities and 
Friviliges competent to Sol. I fil 
diers. 925 34 


5 S to thoſe Immunities and Privilege, WM Con 
it will be fit to premiſe, That tho Sold 

8 they properly belong to Soldiers a WM dem 
en yet are they not indiſcriminately com- prefc 
municated to all who paſs under that De. 4. 
nomination. For Firſt, No military Privilege MW Thir 
was competent by the Roman Form to ſuch M own 
Soldiers: as were ſupernumerary to the Com: W long 
pliment of each Legion (a); a Fault rarely IM reco' 
committed in our Days. regu 
2. Far leſs was the Benefit extended, ei. MW Maf 
ther to ſuch as only lent their Names to fill up IM but 
the Muſter-Rolls; or were only honor 
Soldiers, but did no Duty; ſince the Per. 


formance 
= (a) 


L. 2. C. de Offe, Magiit, milit, L. Fin. C. de aer 
21 Kiſt. milit, Ki Yi 


/ 
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ſormance of Duty, and risking their Perſons, 
was the true Reaſon of conferring ſuch re- 
markable Privileges upon them (4). Yet this 
Exception is by no Means to be extended to 
ſuch Volunteers as ſerve at their own Charges, 
from a Principle of Bravery and true Love to 
their Country; thoſe rather meriting greater 
Privileges than others. 1 

3. The moſt remarkable military Privi- 
lges, according to the Roman Law, are thoſe 
following; Firſt, Tho' regularly the Fisk, 
as laſt Heir, ſucceeded to ſuch as died inteſtate 
and had no Repreſentatives (b) ; yet a Soldier 
lo deceaſing was ſucceeded by the Cohort or 
| Company wherein he ſerved (c); but if a 
Soldier before his Deceaſe, had been con- 
demned for a military Crime, the Fisk was 
preferred (4). ww: 3 

4. 2aly, If a Man made Purchaſe of any 
Thing with a Soldier's Money, tho in his 
own Name, the Purchaſe immediately be- 
longed to the Soldier, and he might legally - | 
recover it from any Poſſeſſor (e); whereas, 


regularly, no Man becomes ſtraightway 
Maſter of what is purchaſed with his Money, | | 
| 


but has only Action for the Money it ſelf, | 
unleſs {| } 


— — 


(a) Pet. Antibolus Trac. de Munerib. f. 4. Num. 136 
(b) L. I. C. de Bon. vacant. (c) L. 2. 3. C de Hered. De- 
e, (d] L. 13. C. de Ieſtam: milit. (e] L. 8. C. de 


A Vindic, 


— . . 
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unleſs the Purchaſe be aſſigned to him (4) 
Thus alſo from the Parity of Reaſon, tho 
no Man by the common Law could acquire 
Right to an Action by Proxy, but behooved 
to have it made over to him (6) ; yet if a Sol. 
dier's Factor lent out his Money upon $ 
curity, the Soldier himſelf, without any 
Aſſignment, might in his own Name inſiſt Meran 
againſt both Principal and Sarety (c). Itut1c 
5, 3aly, Notwwhſtanding the general Rule , 
in Law, That no Compact concerning the Su me! 
ceeſſion to a yet living Perſons Eſtate, is valid ule 
(d). Yet if ſuch a Paction interveened betwixt roſſec 
Soldiers, that the longeſt Liver ſhould"enjoy exp 
the other's. Means, it was declared to have th 
the full Force of a ſolemn Larter Will or Tee tt 
ment (e)). ig, SP IL 
6. athly, Every Houſe (except a few that 
were privileged) was bound to afford Quar 
ters to Soldiers (): Tho' according to com- 
mon Rules, I1nn-keepers alone were bound to 
admit - Gueſts, Yer this. Privilege took no 
Place in Rome it ſelf, becauſe there the Sol- 
diers were lodged in the Tarrets on the City 
Walls (g). ET | 


7. 50 


8 4 


| | - 
C) L. 6. C. de Rei. Vind. (b) L. 8. F. Fin. ff Mandi 
(e) L. 26. ff. de Reb. cred, (d) L. 15. 19. C. de Pail. () 4 
L. 19. (f) Tot, Tit. C. de Metat. & Epidem, L. Tim; 
Fin. ff. de Mener. (g) L. 7. C. de Her- 


— — 


5 


3 


2 
if. VIE. Of military Privileges. 2 
7. 5thly, The general Preſumption is, That 
who live under any State or Government, 
re acquainted with its Laps (a); yet as Ig- 
orance of the Laws is generally preſumed 
Soldiers, ſo there wants not Abundance of 
ances of their being reſtored againſt Deeds, 
hich probably were the Effects of ſuch Ig- 
orance (þ). Yet the Ground of this Re- 
tution is not properly their Ignorance of the 
aws, (for then, many others might for the 
me Reaſon lay Claim to it) but the main 
auſe is, That their Time being wholly in- 
roſſed by military Imployments, it can ſcarce 
expected they will have Leiſure to adviſe 
With thoſe whoſe Profeſſion obliges them to 


e thorowly acquainted with Law (c 
nd therefore it hath of late been decided in 


nar me foreign Courts (d), That if a Soldier be 
ar. artered where he has Opportunity of con- 
ting Lawyers, and himſelf not being upon 


val Duty, he is to forfeit the Privilege; 
Error in that Caſe being rather the Effect 
| Negligenve than Ignorance. . 
8. Neither is this Privilege to be denied to 
ch Soldiers as are learned in the Laws, ( ” 

j mo 


”— 


. 


(a) L. 12. C. de. Fur. & ald. Rur. (b) Vid. L. 1. C. 
| Ji. & Fatt. len. L. 9. C. 1. F cod. L. fin. C. de Fur. de- 
e) 6; 2 2 

L. 3. C. de Vectigal. L. 25. C. 1. F de Probation. (e) L 
b. ff. de Bon. poſſ. (4) Radelant. Deciſ. cur. Ultra, 
r 


208 Of miltay Privileges. Tit. Vir. 


moſt of the Roman Commanders were Pre 


being on an Expedition, the long Preſcriptin 


reckoned to be Reipublice Cauſa (d). 


3 


viding they be upon actual Service: For th 
the ſame Negligence might be objected g 
them, yet it were hard to puniſh a Man, h 


| his having ſo noble an Accompliſhment: efu 
the true Cauſe of granting the Privilege ( via lt: 
the Hurry of ag Expedition) takes Place Man) 
much in a learned Soldier, as another (a). 12, 
9. Yet here we are to confider, that i urin 
Privilege is only to be underſtood with e 
ſpect topoſitive Law, but nowiſe to be exten p 
ed to the Law of Nature or Nations. If then Mot bi 
fore a Soldier do an Action, which all civila Hebt 
People reckon a Crime, or which natural 13 
Inſtinct dictates to be ſuch, he is certainh{v-4e- 
unworthy. of the Privilege (6). jad 1 


10. Gthly,' Nor is it a ſmall military Priviccau 
dege, that by the Roman Law, during that 


runs not againſt them (c); neither does tix 
four Tears, within which they were bound 
ſeek Reſtitution, againſt Deeds done in thei 
Prejudice during their Abſence „ it being 


— 


Ca) J. 31. C. locat. (b) See Inſtances of this in L. 2. f 
de juit. & Fur. L. 2. C. de in jus. Vic. (e) L. 3. C. deft 


fil. milit. L. fin. C. quib. non objic. long. remp. preſoi x 1; ; 
ex quib. Canſ. major. 92 7 K muri. 
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11. 75040, Another is, That a Soldier, during © 
n Expedition, is free to make his Teſtament 
y any Form he pleaſes, nay without all Form, 
nd even Without Witneſſes, if the Will of the 
hefunct be but thereby known (a): Whereas 
eſtaments by the common Law require 
nany nice Solemnitiee. 3 
12. 8thly, To theſe may be added, That 
Juring the Time that a Soldier is paſſing the 
eneral Review (which by, the Roman Cuſtony 
vas performed with great Solemnity) he could 
ot be cited to appear in Judgment for a civil 
Debt (). 43.42 2 | 3 
13. 9 hy, By the Roman Law, a Man 
ae mned could make no Will; or if he 
ad made any before, the ſame became void; 
cauſe he, as being ſervus Pænæ, was not in 
Capacity of teſting (c). Yet a Soldier being 
d condemned, was privileged ( unleſs his 
time carried Breach of Truſt) to teſt upon 
uch Means as he had acquired by the Sword, 
phich the Romans called bon CO (4); 
14. Ttothly, By a Conſtitution of the Empe- 
or Aurelian (e), Phyſicians were bound to 


tend fick and wounded Soldiers gratss ; 
I | 0 which 
2 þ ; | 1 

. Tit. luft. f. & C. de Teftam. milit. (b) L. 2. 


. de in jus. Voc. (e) L. 6. F. 6. f. de Tnjuſt.. rupt. teſf. 
4) d. I. 6. C. 6. L. ii. ff. L. 13. C. de Teſtam, milit. (e) 
wavius Vopiſeus in bjs Life : PE 
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Which Diodorus Situlus (a) tells us was, logg 
Wl before that, cuſtomary among the Egyptian 
But there it was a leſſer Hardſhip, Phyſician 
Wl among the ancient Egyprians (as the ſan 
Author informs us.) being maintained on the 
publick Charges. | 
14. 116%, It was alſo a notable militz 
Privilege among the Romans, That a Soldix 
being abſent upon an Expedition, his. Wit 
was bound to wait for his Return; nor coul 
ſhe be married to another, however long th 
Time of his Abſence was, unleſs the Clerk g 
the Cohort to which he belonged, ſhould fil 
make Oath that he was dead; and even in that 
Caſe, a full Year was to interveen betwizl 
the Oath and her ſecond Marriage; and this 
Pain (both to her and her ſecond Husbagd) 
of being puniſhed capitally as Adulterers (6), 
t5. 12thly, A Roman Soldier could neithe 
be incarcerated tor a private Debt, nor his whol: 
Means extorted from him upon that Account, 


but was allowed by their Law, the Benefician 1 
Competentiæ (c). Which Privilege alſo extend 
ed to Veterans, that were honourably diſmiſ wh. 


16. 12thly, Neither a Soldier actually fer 
ving, nor a Veteran, was liable to publick prr 
ſonal Burdens or Services (a): And if a 7 — 

- tera 

(a) Hiftor, Lib. 2. ö (b) Nov. 117. Cap. 11. (e) IL. I. 
de Caffrenſ. Pecul, L. 6. L. 18. ff. de re judic. (d) L. fis, 
1. ¶ de Veteran. L. I. C. cod. L. 3. C. de hit qui non inple, 
Sr'pend. L. 8. fe de Excuſ. Tmor. L 9. C. qeand. Provec, Mt 


eſt neceſ. 
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tray did voluntarly perform ſuch Services, 
{for an actual Soldier coũld not ſo much as 
be allowed (4) he did not thereby forfeit his 
Privilege at other Occaſions (b). Yet Veterans 
were not generally exeemed from ſuch pub- 
lick Burdens, as were putely patrimonial (c. 
17. 14thly, By the ancient Roman Law, 
Children in Familia were fo far upon a Level 
with Slaves, that regularly they could acquire 
nothing to themſelves, nor could any Acquiſt 
ſubſiſt one Moment in their Perſon, but im- 
mediately accreſced to the Father (d). Yer if 
ſuch a Son became a Soldier, the full Domi- 
nin and Property of what he acquired in 
the Service, became abſolutely his. own in all 
Reſpects, as if he had been altogether ſas 
Juris, which Privilege he {till retained after he 
became a Veteran (e); and as a neceſſary 
Conſequence thereof, could either diſpoſe upon 
ſuch Things inter Vives, or by Teſtament, as 
he thought fir, and this even without his Fa- 
ther's Conſent (F). | 1 
18. 15%, There is yet another Privilege 
which was competent not only to Soldiers, 
O 2 and 


1 a 1 
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(a) 8. 10. In. de excuſ. Tutor. (b) L. 2. 1 de Veteran. 
L. 2. 4. Pr. & g. 4. ff. de Veteran. L. 7. C. de Vecligal. 
(d) S. 1. Inſt. per quas Perſon. cuiq. acquir. L. 79. ff. de ac- 
Jar. Heæred. (e) d. $. 1. & L. 10. 12. ff. de 72 pecul. 
L. 3. C cod. L. fin. C. de in Off. reffm, (f) L. 2. 6. ff. de 
Urenſ, pal. 
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and V eterans, but to their Chilares of the ff 


ture, for expiſcating Truth; ſo in the gene. 
ral they were freed (let the Crime be wha 
it will) from all pliebeian and ignominicu 
Puniſb ments; ſuch as Condemnation to th 
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Generation, viz, That as in no Caſe coul 
they be ſubjected to an Examination by Ty: 


Mines or Oars, fighting with Beaſts, Hanging 6 
Crucifixion, &c, (4). . 05 
19. Laſily, There were ſome ſpecial Priyi . 
leges competent only to Feterans, ſuch a ©. 
their Immunity from burdenſom public **'? 
Offices, quartering of Soldiers, &, (). f The 
p 2D 

3 may 
r 3 Mai 
Modern Laws and Cuſtoms ref 
lating to this Title. rem 
8 | Lig| 

20. What Share of the preceeding Immo tho! 
nities and Privileges does belong to our mod Cica 
Soldier), is much controverted among Lawye 2. 
beyond Seas: And indeed, tho? it may be ſa bein 
in the general, That there is now the ſanWDoo 
or greater Ground for granting them ſuch Ions v 
dulgences; ſince the Toils and Fatigues th wha 
| undergo 2+ 

men 

25 8 noſt 


(a) L. 8. c. de Queſtion. L. 3. $. 10. ff. de Re milit. L. 
I. S. 3. ff. de Veteran, (b) Ly 1. C. gnib, Man. tæcuſ. be 
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undergo, and Risks they run, are the ſame 
(or greater) now as then: Yet ſome of the 
Privileges I bave mentioned, can certainly 
take no Place at this Day in any European Na- 
tion; ſince they wholly depend upon ſome 
Roman Conſtitutions and Cuſtoms, that are 
now every where gone into Deſuetude. | 
21. Thus we find, that now a Days, PaQi- 
ons concerning the Succeſſion to a living Per- 
ſon's Eſtate, are very frequent, eſpecially in 
artenuptial Contracts; ſo that as to thoſe, a a 
Soldier ſtands not in Need of any Privilege. 
22, Neither are the old Roman Niceities in 
making Latter- wills, any where obſerved now 
a Days : So that any Man as well as a Soldier, 
may ſafely teſt, in the plaingſt and ſimpleſt, 
Manner. 85 85 1 
23. As to their general Review. or Laſtra- 
tion, which was per formed with ſo much Ce- 
remony, and even with religious Rites, the 
Light of the Goſpel having long ſince out-dated 
thoſe Vanities, the Soldiers Immunity from 
Citations during that Time, is now of no Uſe. 
24. Moreover, all Diſtinction of the Pecalia, 
being long ſince almoſt every where out of 
Doors, any Son in Familia (being of Age) 
as well as a Soldier, has the free Diſpoſal of 
What he acquires. | | 
25, The other military Privileges I have 
mentioned, do indeed generally take Place in 


noſt Parts of the Continent of Europe, but 
"y | {carce 
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ſcarce in Britain, at leaſt not in Scotland. Fot 
with us, for Example, the King 1s laſt Hei the 8 
to Soldiers as well as others, Neither does | 


\ 


_ a own lik 
—— — — 


n ; vgs egi 
Soldier in this Nation acquire immediate man 
Right to a Thing bought with his Money by at 


* 
_ „ WP. \ \ 
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— 
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5 another Man; nor generally ſpeaking, wil Arm 
I Jpnorance of the Laws excuſe him; tho? in that | 
Cafe it's not+ improbable, that a Soldie I Lon 
would not find ſo great, Difficulty to be re prov 
ſtored againſt a Deed done by himſelf, or aM\,,1: 
Omiſſion in his own Prejudice, as another ons 
Man. Thus, not many Years ago, a Soldier mo 
was reponed againſt a Certification in an In 
\ probation; which as the Viſcount of Stazr ob 
| ſerves, was the only Inſtance of any Manz 
being reponed jn that Caſe : But here then 


x « 


were other concurring Specialities, which Tei 
probably moved the Lords to repone him, vis ¶ ho 
That he was Minor, and actually in the S., fie 
vice of the Government beyond Seas in Jrelaii bre 
and ſo Abſens Rei publicæ Cauſa: Otherwiſ i wo 
it's much to be doubted that his alone Pri re 
lege as a Soldier would have protected him. Be. 
256. The leng Preſcription alſo, with us, rum ed 
. againſt a Soldier as well as any other. Bu Cu 
what has been obſerved concerning the At hz, 
tendance on the ſick and wounded, is indeed pa- 
ſomewhat altered, both in this 1/and and all 
Earope over, but much to the Advantage. 
For now generally all Regiments have their — 
. own Chirurgions, who not only have their 0 


Pay, 
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WM pay, but their Cheſts of Drugs furniſhed by 
ar the State; and particularly ſo careful has the 
egiſlature of, this Iland been of the right 
ate i managing of the Sick and Wounded, that by 
Act of Parliament (a), Al Chirurgions of the 
vil Arm are appointed to make up their Chefts of 
Drugs, no where but in the Apothecaries Hall at 

cr London; where they are to be inſpected and ap- 

0 oven by the Maſter, Warden, &c. and atteſted 

a ander their Hands. But beſides the Chirurgi- 


her ons that attend an Army, there are now al- 
ier moſt every where, well indued Hoſpitals for 
Intertainment and Cure of the Sick and 
0 


Wounded, of which we have no Precedent in 
Roman Hiſtory. : 
27. As to a Soldier's Wife, our modern 


ich Tribunals in Europe, do always find, That 
e however long his Abſence be, the conjugal 
NB Tic cannot thereby be diſſolved; and there- 
11h, jore-at his Return, they do ſtill adjudge the 
ie g Woman to the firſt Husband ; whereof ghere 
i are Abundance of Inftances in the French and 
n. Belzick Hiſtories, But till it's to be conſider- 
ud, That tho? in. this Particular, our modern 
But Cuſtoms, conform to the divine Precepts (b), 
Ar have far out-run even the Roman Law, in 
ecd Favours of abſent Soldiers, yet this is no Pri- 
| al | «K vilege 
age. 

— — 
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O Anno g. Annz Reg. (b) 1 Cer. 7. LED 
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| 


1 1 


Perſons and Goods of ſuch, as had been Soldie; 
during that War, were declared free from Arreſi 
for: three Tears, But the Beneficium Comp: 
tentiæ, is not with us indulged to a Sol. 
dier. B 5 . | 
209. Immunity from being tortured for en. 
torting Confeſſion, is not indeed allowed to 
Soldiers beyond Seas: But in this Kingdom, 
the Claim of Right hath made it the unſverſi 
Privilege of all Subjects. eee 
30. There are ſeveral other Immunities and 
Privileges, unknown to the Romans, that have 
been allowed to Soldiers in this and; but ate 
commonly but temporary, and to laſt either 
during an Expedition only, or for a certain tir 
Number of Years. Thus by ſeveral of out to 
old Scots AQts of Parliament, particularly la 
during the Reign of Q. Mary, and of late 5 te 


1 


— 1 — — * 1 M 
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1 
In Act V. and M. Parl. 1. Seff. 2. Cap. 27: 
g 0 is declared, That the Heirs F ſuch 2 fa 
e ſtain in military Service within the Domi- 
int ions, ſalt be free of Ward, Relief, Marriage, 
Non. entry, &c. And for preventing all Im- 
fre. bezilment of deceaſed Soldiers Effects, it is 
Ime monly appointed in Her late Majeſty's Ar- 
my ticles of War, for her Forces beyond Seas (a), 
(That if any Soldiers die, no other ſhall take 
he or ſpoil his Goods, upon Pain of reſtoring 
in © double the Value to him to whom they be- 
long, and of ſuch further Puniſhment as a 
. © Court Martial ſhall think fit; but the Cap- 
Scl. © 24:2 of the Company of which ſuch a Sol- 
dier was, is to take the ſaid Goods into his 
ex. © Cuſtody, and diſpoſe of them for paying his 
| 08 © Quarters, and keep the Overplus if any be) 
om, WI © for the, Uſe of thoſe to whom they belong, 
ral © and who ſhall claim the. ſame within three 
Months after his Death. And if any Cap- 
and tain or Officer die, the chief Commander, is 
ae “to take Care of reſerving his Eſtate in like 
are © Manner. © * 1 
ber 31. The Kings of England alſo have ſome- 
ain times been conſtrained by Reaſons of State, 
our to prevail wich the Parliaments, to grant 
U large Immunities and Privileges, even to Ve- 
All 


teran Traitors, Thus, upon the Reſtoration 
> - — of 


— — — — — 


0 A4. 63. 
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of King Charles TE there is an Engliſh Att. © 
Parliament (4), wherein it's declared, Thy (W. 
64 4 Officers and Soldiers, who were under P 
* the Command of the Captain General of the 4 
King's Forces ( but who by the Way had ben An 
t for the eighteen Tears preceeding, in open Re. 
e belliow againſt His Majeſty and His Rojdl 
Father) the 29th of April 1660, and had 
* not ſince deſerted the Service, or refuſed 
to take the Oaths of Supremacy and Alledge. 
* 2xce, ſhall be free to exerciſe any handy 
Craft, or Trade exerciſed about Manu 
ws <©faQtures, in Manner following, viz. Such a; 
| «© have been Apprentices may exerciſe ſuch 
“Trades as they are bound to, tho? they i 
« ſerved not out their Time, with like Im. 
* munities as if they had: And all others, ſuch 
Trades as they were apt and able for, in 
*the Towns and Places within the ſeveral 
Counties where they were born. Only 
© their Service muſt be proved by a Certikh: 
© cate of ſome Field Officer, with two Com. 
miſſion Officers of the Regiment where the 
Party ſerved, or ſome general Officer of the 
%% „ 
32. Yet Immunities and Privileges of the 
ſame Kind, have alſo been frequently indulged 
by the Kings of England, upon far bettet 
* Grounds, 


— — 


b Stat. 13: Cax, 2. Cap, 16 2 
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Wounds, to the Soldiers of their owf Armies, 

. who had faithfully” ſerved them during a 
war) upon Concluſion of Peace. Thus of 

late upon Concluſion of the Peace at Reſwick, 

And again of that at Utrecht, by ſpecial Sta- 

tutes (4), disbanded Soldiers are allowed to ſet 

ap any Trade within any Burgh, except within 

the Precincts of the two Univerſities. | 


F — 


© $4, Will Amo 1698, &: Stat, Anno 12; Aung 
Kg. | 8 A. ; | | 2 


0 
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If . Ty. e 3 4 (4). 
8 r r — enf1 
RE ; | 5 
TITLE vid: 
Wl F 8 e e tha 
4 | BER. © 7 * i till 
W Of ſome other ſingular Lam of 
j — 8 ,  % | 2 | i 
a2 Cuſtoms relating to th. 
W doldery, which generalh le 
4 4 | the 
W afford them no Benefit. ther 
th | | i Fas. x \ the 
WH | — —_—_— 
4 I. ESIDE the Singularities mention. Wh, 
ed, which properly fall under the ſpe 
if; . Name of Privileges, there are others, ian 
4 which have been introduced concerning Sol- they 
diers, out of the Road of common Law, which Mchat 
| regularly afford them no Advantage, and there ihe 
ſore in Propriety of Speech, can ſcarce be to . 
Ii called Privileges. Of thoſe I ſhall ſubjoin the it fe. 
| | few following Inſtances. - 2 cable 
1 2. Firſt, Without ſpecial permiſſion from the 
the Prince, a Soldier, accordikg to the later then 
Roman Laws, could not carry along with him ern 
1 into the Camp, his Wife, Children, Family, &c. l 
N 3- 2aly, Soldiers were prohibited to marr) 

Women of the ſame Province wherein they Y— 
4 IE | Ee 1. - ſerved ag 
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ſerved, unleſs: it was their native Province 
{z). Neither could a Soldier take to Wife an 


enfranchized Bond-Woman (b). + N 

4. 34g, All who were liſted in the Army 
were inter dicted the Purchaſe of Lands (whe- 
ther in their own or in another's Name) in 
that Province where they were carrying Arms, 
till they had completed their ordinary Time 
of Service, on Pain of Confiſcation of the 
Purchaſe; unleſs it was the Heretage of their 
Anceſtors put to open Sale by the Fist. The 
Reaſon of the Prohibition ſeems to be, leaſt 
the Attendance on Agriculture ſhould divert 
them from their proper Buſineſs, viz. from 


ite Exerciſe of Arms, to a Work which (in 
Compariſon) was thought ignoble and ſordid : - 


Which Reaſon nowiſe taking Place with Re- 
ſpe& to Tenements within Burgh, or even to 
Lands lying at Diſtance in another Province ; 
they were therefore at Freedom to make Pur- 
chaſe of thoſe (c). Vet if any Man, tho? of 
the ſame Province, bequeathed his Heretage 
to a Soldier, he was not prohibited to enjoy 
it freely (a); ſuch a Caſe being moſt favou- 
table among the Romans, as in the general, 
the Caſe of latter Wills was always with 
them; it being looked upon 4s 4 publick Con- 
cern, That the Wills of dying Men ſhould take 

| EFfect. 


. 
* 


* 
— 


(a) L. 68. f. de Rit. Nupt. (b) L. 21. C. de Nupr. (e) 
L. 9. 13. . L. 18. C. de Re milit. (f) d. L. 9. 5. 1. 5 


oat... A 


Lands, tho? in the ſame Province where h. 


tial Heat, which ſhould be diſcharged up 
the Ezemy, ſhould ſpend it elf upon the pouſ 


cation, the Soldier ſhall be holden as j 


much as the previous Sentence of a Judgę 


ſo, when acted by Proxy (d): 


— — — * 
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Efed, Nay further, if a Soldier purchaſe 


ſerved, but was not moleſted nor inſiſted x 
gainſt upon that Account, till he had com. 
pleted the Time of his Service, he could ng 
thereafter be diſquieted on that Score, Not 
the Lands confiſcated C4). 

F. 4thly; Not only Purchaſe, but even whit 
we call T atks or Leaſes of other Mens Land; 
hay Houſes, were interdicted a. Soldier a 
And this; left that 1»ſolence which common 
ly attends armed Men, ſhould prompt then 
to oppreſs their Neighbours; and that mir 


Peaſants: And therefore it is, that in one 
the forecited Conſtitutions (9, it is ſtatit 
That from the Date of the Contract of Is 


Fucto caſhiered and infamous, without 6 


and bound to refound whatever Donative h 
had received from the Publick. And whit 
is thus interdicted them in Perſon, is no {el 
Vet learned 
modern Commentators think, That the Pro 
hibition 1 is nowiſe to be extended to a Dy 
whic 


a) D. L 
b 


n 


« ff. de Re will. (b) 7 31. L. 


0 AL * (4) L 31. C. /orat. 


" 
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z 


Wir. 


(Mybich a Soldier hires for himfelf, with Sta: 
bes, Ce. 2 e „ 
Was allowed to be a Procarator or Factor in 
dal cher Mens Affairs, (tho? their neareſt Rela» 


ves) whether the Buſineſs were judicial 
rextrajudicial.(b), in ſo far, That it a Sol- | 


ha dier had received Money, &c. on ſuch an Ac- | 
ndount, the Party was allowed to repeat it (c). 1 
er ſome Exceptions there are from this ſe- 
non ere Rule. For, Firſt, Liberty was a Thing 
ben favourable, that even a Soldier was allow- 
mad to defend any of his near Relatives, when 
pol roſecuted in Order to reducing them into the 


Wondition of Bond. men (4). zdly, Soldiers 


ne ere alſo allowed to proſecute a real or verbal 
tunen, committed againſt their Wives, Pa- 
' LofWcots, Children, &. (). zah, Since they were 
ot prohibited to attend their own judicial 
at Frs (f); therefore, by good Conſequence; 
udgedey were allowed to manage the common 
ve HMauſe of the Cors or Company to which they 
whitfWclonged, which upon the Matter was their 
o vn (g). But, left this Liberty to carry on 
arnelWicir own Proceſſes, ſhould tempt them to 
> Pro: 8  # buy 


yell. 


hic (3) Acaceus Enenkel. de Privileg, wil. Lib. 2. Privil. 1x: 
8. (b) 5. fin. Inſt, de Exception. E. 8. $. 2. ff. de Pricur. 
+7. C. eod. (c) I. 8. C. de Condi. ob Cauſ. dat. (d) 
39 1. de. Liter. Ca. Ce) L. 8. C. de bis qui accuſ. 
F Y L. g. C. de Procur, (g) L. 8. S. 2. ff. 46 


T0cur at, 
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buy Pleas, thereſore that hateful Practice wa 
 cxpreſly interdicted a Soldier (. 
7. Gy, No Soldier, by the Roman Lay 
was allowed either to be an Accu ſer in cen 
aal Cauſes (b), or ſo far to debaſe himſelf, 3 
to be a Delator of concealed; Goods, that 20 
Way had fallen to the #isk : Both this an 
the preceeding Prohibition being founded q 
this, That Arms, not Arts, (eſpecially ſud 
as have any Relation to Law) ought to bet 
Soldier's main Study, true active Valour ng 
ver appearing ſo much in the Tongue as Hand 
Onby here the common Law made this; Exceſ 
tion, That in Caſes of ſuch Treaſon as comg 
under the Name of Perdu#llion, (viz. When 
Prince or State are by their own Subjects inn 
ded with open Force)Soldiers,as well as othen 
were allowed to be Accaſers, it being in a 
eminent Manner both the Duty and TInteref 
of ſuch, That Diſturbers of the publick Pear 
be brought to condign Puniſhment (c). 
8. 7tbly, No Soldier, by the common Lay; 
was allowed to become Caution or Sarety ft 
any other, unleſs for his own Behoof (4). Nor 
8 bly, Were they permitted to make any Ds 
nation in Favours of their Concubines ( 
Not, 


* 
5 | | | 


a) 1 
; dn 0 L. 8. C. de Ace © L 78 ) L. 
1. ad Leg. Jul. Maje (d) L. 8. C. I. i Satiſh "AQ 
uf E) L. 2. C. de Dog. int. Vi if, & Uno. . 96 | = 8 
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Nor, gthly, To be Execaters of Sentences, 
"Wwhcther in Civil or Criminal Cauſes (a), or 
Collectors Of publick Taxes (b). Neither, 
10 Could Soldiers be warrantably im- 
ployed in any 7 Affair of their Com- 
anders (c); and that upon very ſevere Pe. 
alties (4). "1 . 
9, I haye been the ſhorter on theſe Heads, 
at they afford but little Uſe in our Days, 
ſcarce any of them now taking Place in Ea- 
pe. Thus we daily ſee Soldiers eatring into 
ontrafts of all Sorts, and General Perſons 


STD 


equence ; nay, private Soldiers betaking 
Whemſelves to various Trades and Employ- 
ents, conſiſting always with the Profeſſion 
f the Sword. Only, by one of Her late 
ajeſty's Articles of War for Her Forces be- 
ond Seas, it is injoined, (e) That no Officer or 
older ſhall be a Victualler in the Army, apon 
Fain of being puniſhed at Diſcretion. 


P TITLE 


——Ü1 


a) L. 8: c. de Offic. Ret. Province. (b) L. 10. C. end. 
„J. 12, 6. 1. de Re-wilit; © (d) Lid. L. 15. C. eod Now, 
udn. de J. Novi, Lib. 8. Caps 21. C Ar. 48 


| 
| 
| 
| 


anaging Civil Affairs of the greateſt Con- 
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Of military Crimes or Delin 
quencies, with the vario 
Puniſhments awarded there 
to, . both according to th 
ancient and modern Form 


1. II is an irrefragable Truth, and att 
ſted by the Experience of all Age 

. That exact and implicit Obediend 
to the Military Laws and Inſtrations is th 
ſureſt Means to keep an Army in any tolen 
ble Order, and render it finally victoriou 
And that this was well underſtood by the An 
cients, Xenophon, in the Inſtitution of Ori 
affords us a memorable Inſtance, of one Chr 
ſanthus, who, in the Heat of Battel, had hi 
Hand lift up to ſtrike an Enemy, but hearing 
in the very Inſtant the Trumpet ſound Re 
treat, ſtop'd his Blow : A great Sobriety 0 
Courage, ſo to {hew more Zeal to the — 
| 
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his General, than the annoying his Enemy; 
and an Inſtance of much Reproach to mauy 
of our modern Soldiers. But ſince this due 
Obedience to Orders, is not to be expected 
from the bare Propoſal of Rewards; and that 
daily Experience informs us, That the far 
greater Part of the Plebeian Soldiery, are Men 
of ack, ee diſingenuous. Tempers, as can 
never be drawn by ſuch Allurements ; nay, 
Coercion being (generally ſpeaking) the ſureſt 
Principle of all vulgar Obedience; there is 
therefore another Part of military Inſtitution, 
fitted to ſuch Mens Capacities, and theſe are 
the various Paniſhments awarded to their 
Crimes, which, as Goads, may drive thoſe 
brutiſh Creatures, who will not be attracted. 
And of theſe I come next toftreart. 

2. And here 1 ſhall firſt obſerve, That 
Crimes in general, are either common, viz. 
ſuch as may be ated by any Man; as Murder, 
Adultery, c. or they are purely Military, 
to wit, that can be committed only by a Sol- 
dier; ſuch as Mutiny, Deſertion, &c. (a): 
Some add a third Kind, which indeed are io 
far of a mixed Natare, that any other, as well 
Was a Soldier, may be guilty of them; but if 
they be perpetrated by ſuch as are lifted un- 
der Command, they are not puniſhed after 
P 2 the 


7 


@ L. 2. 17 de Re milit. 
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the common Form, but in an extraordingMenti 
Manner, and generally with much grearWnen 
SGeperity. | . eas 
1 3. Theſe military Paniſbments among inc 
Romans were various, according to the Mh 


1 . gree fand Quality of the Crime: Such x 
beating with Rods, a pecuniary MulQ, Cy 
wi demnation to ſevere and laborious | Work 
Degradation, Caſhiering with Ignominy, U 
collation, and in ſome extraordinary Caf 
burning alive (a). — 

4. The Place of Puniſhment, by their Ca 
ſtitution, was, where-ever the Crime m 
acted (6); and this as well for Terror 
others, as for the Conveniency of Probatianfi 
Which was ſo ſtrictly obſerved, that it wi 
their Cuſtom to remit a Criminal ſeized elk 
Where to be judged and puniſhed upon th 
Place where the Offence was done (c). 

5. Further, concerning Puniſhments, m 
may remark, That (generally ſpeaking) the 
were more ſeverely inflicted upon Soldin 
than other Men, tho? the Crime was the fam 


And this, Firſt, Becauſe lifted Soldiers, . 7: 
are entertained at the publick Charges, (Wtici 
under ſtricter Ties of Obedience than priv kid 
Men, and therefore their Debordments juli bet 


entitk 


— 


0 a) L. 3. H. I. ff. de Re milit. (b) L. 3. Pr. ff. ed. 
L. 7. 11. f. de Guitod, & Ex hib. Rer. 3:0: BY 


— 
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eatitle them to ſo much the ſeverer Puniſh« 
ments. 24ly, Becauſe military Diſcipline ex- 
acts much ſharper Inflictions on Offenders; 


ance, without that, Mens natural Pravity 
(which is heightned by being armed) would 


h be ready to incline them to all Manner of In- 


watlaid down in the Civil Law, That whoſoever, 


ſolencies and Outrages. Nay, upon this Ac- 
count we find, That even the moſt clement 
Generals have (as in Caſes of Decimation for 
Crimes of a high Nature committed by a 
Multitude) puniſhed the Jnnocem with the 
Guilty : Habet, ſciz. ſays Tacitus (a), aliquid 
ex Iniquo omne magnum Exemplum, quod cons 
Irs ſingulos Utilitate publica rependitur. | 

6. Vet Novices, whom they called Tyrones, 
were generally exeemed from the Severity of 
military Puniſhments (); partly becauſe of 
their preſumed Want of Knowledge and Ex- 
perience (c), partly becauſe of the Rawneſs 
and Inconſtancy of their Judgment: Drun- 
lenneſs alſo, by the Roman Law, afforded 
"8 Extenuation, if the Crime was capital 

1 | 

7. Laſily, As to military Delinquencies and 
their Paniſhments, this ſevere general Rule is 


whether by Omiſſion or Commiſſion, ſhalt diſobey, 


P 3 or 
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(a) Annal, Lib. 4. Cap. 44. (b) Li 3. S. 9. f. de Re wi. 


l. (e) L. 4. S. fu. f. ed. (d) E. 6. S. 7. ff. col. 
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or act without his General's Orders, even tho 
| Succeſs ſhould attend his Undertaking, ſhall be 
« puniſhed to Death (a):; And of this there Want 
not ſurprizing Inſtances both in Greek and 
Roman Story:(b), even of Parents who ſpas 
red not the Blood of their own Children, but 
adjudged them to a cruel and ignominious 
Death, for fighting the Enemy without Or- 
ders, tho they had returned complete Victotz. 
Vet it can ſcarce be denied that thoſe Gene- 
rals, out of a fond Affectation of ſtrict Obfer- 
vance of military Diſcipline, were carried to 
downright barbarous Cruelty, and manifeſt 
Iajuſtice too; ſince (beſide many other Con- 
ſiderations) the Law of no Nation allows a 
Father to judge in the Cauſe of his own Son. 
But to return, I ſhall proceed to mention ſome 
Crimes, which, either for their A#roczty, or 
Frequency, or both, do juſtly challenge the 
Care of all Soldiers to avoid them. 
8. Firſt, Ot all Crimes, that of Treaſen 
and betraying Pablick Truſt, has always been, 
eſpecially in a Soldier, eſteemed the moſt atro- 
cious A Traitor is he, who willfully and frau- 
dulently ſupports and abets the Enem)p's Intereſt, 
to the Ruin or Detriment of the Prince or State, 
tomhom he owes, and has vowed Faith and trut 
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Allegiance. Such Men have indeed been ge- 


nerally deteſted by all Perſons in all Ages; 


ſo that Virgil brings them in leading the Van 
in Hell (4), 


Vendidit bic Auro Patriam Dominumq, Potentem 


7MPoſuit, ——— 


Nay, even on Earth, as their Wickedneſs is 


unexpreſſubly great, ſo is their Puniſhment gene- 


rally rigarous and ſevere. For, tho? it be ſup- 
poſed that they ſpin out the Threed of their 
wretched Life, by a timely eſcape; yet even 

they who love and abet the Treaſon, never 
miſs. to hate and abhor the Traitor. And in- 


deed, who would truſt that Man, who has 


already violated the moſt ſacred Ties, that 
* Morality, or Religion can bind upon 

im! 

9. This Kind of Treaſon, which mainly 
conſiſts in betraying of Truſt, may be many 
Ways committed by a Soldier; but moſt dan- 
gerouſly, when acted by one, who is inveſted 
with any Command or Authority. Thus, 
by the common Law, it was Treaſon in 
General Perſons to lead the Army, or Part 
of it, wilfully into an Ambuſh; to cauſe 
or procure Friends or Allies to become Emne- 

mies ; 


— — 


(a) Xneld. 6. 8 - 
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mies; or ſubdued Provinces to withdraw their 
Obedience, and revolt; acquainting the Ene. 
my with our Deſigns; or ſupplying him with 
Meat, Money, Arms, Amimunition, Horſes] 
Cc. (4); betraying a Friend or Confederate, 
(6) aCityor Country, to him (e). All theſt 
were, by the later Roman Law,adjudged to th 
Flames (4): But Cruciſiction was the ancient: 
er Puniſhment of fuch, till that Kind of Deati 
was, upon a pious Account, aboliſhed by the 
Emperor Conſtantive the Great (e). More. 
over, this Crime was committed, and its Py: 
niſhment incurred, by a defigned withdray: 
ing in the Heat of Bartel (F). Laſtly, Under 
this File may be ranked, the giving the Pan 
. or Sign to the Enemy, Cc. ( 8] t 
10. All thoſe I have mentioned being un 
doubtedly guilty of Leſe-Majeſty in the high 
eſt Degree, are, by the Roman Law, obnoxi 
ous to the Puniſhment awarded to Perdue/lion; 
and fo are 'adjudged to forfeit Life, Lands 
Goods, Honours, &c. (hb), Which Puniſh 
ment was very juſtly extended to the Fautors 
and Abettors of' the Crime, whom we cal 
Airt ana Part, and thoſe who W 
r m_— 
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Ca) L. 6. C. 4. ff. de Re milit. L. 4. ff. ad Leg. Jul. Meh 
(b) L. z. d. Iit. (c) L. 10. f. cod. (d) L. 38. F. 1. ff. t 
Pen. (e) Cujac. 5. Recept. Sent. Pauli. Tit, 20. (f) L. 3. 
F. ad Leg. Jul. Majeſt. (g) L. 1. L. 1. f. d. Tit. (h) L. 5 
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ſpiracy, have concealed; and not revealed the 
fame (2). Nor is there here any Stretch of 
Severity, far leſs Unjuſtice, fince theſe Men 
make as liberal Diſcoveries of their wicked 
Inclinations as the principal Actors: Beſides, 
That few, for the moſt Part, being privy+o 
ſuch Deſigns, if thoſe who know them do not 
reveal them, they may eaſily be accompliſhed 
to the Ruin of the State. And therefore, to 
remove all Pretext or Excuſe, the Civil La- 
admits even ſuch as are other wiſe 2habile, to 
be Informers and Accuſers in this Caſe; ſuch 
25 Slaves even againſt their own Maſters, in- 
famous Perſons, Women, Papils, Soldiers, &c. 
). 4 | | . 
11. And tho? it be commonly objected, 
That it's for the moſt Part very difficult to 
prove ſuch Conſpiracies, and that yet by the 
Roman Law, the Accuſer was bound to ſub- 
ſeribe his Information, which they called In. 
ſeribere in Crimen, and which imported no lefs 
than the ſame Puniſhment to the Informer, in 
Caſe he ſuccumbed in the Probation, nay, 
that ſometimes he was put to the Torture (c; 
yet the Hardſhip is ſoon removed, when we 
conſider, That Law impoſes no Neceſſity on 
any Man to accuſe in ſo ſolemn and peblick a 
Man- 


. 
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(a) L. 5.8.6. (b) L. 4. 8. ff. de Accuſ. jun. L. 7. 


G4 Leg, 


2 Mifadventure, in whoſe Power it was not 
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Manner: It being enough for him lin that 
Caſe, privately to acquaint thoſe in Author. 
ty with what he knows, without Neceflity of 
a ſolemn Subſcription (a). 

12. 2dly, Whoſoever ſurrenders 4 Fort, Cu 
file, Garriſon, &c. committed to his Trul, 
by the Roman Law, incurs capital Puniſh: 
ment (6): Which nevertheleſs 1 is undoubted. 
ly-to be taken with this Limitation, That he 
is not thereto preſs'd by extreme and invinii 
ble Neceſſity. For in that Caſe, (as when Pro, 
viſions fail, or ſuch Breaches are made in the 
0 Fortifications, as threaten a ſudden Storm, 
Ge.) it's ſure far better Service to a Prince c 
State, to yield a little to Neceſſity, and n 
ſerve their Perſons to ſerve more ſucceſsful 
at another Time, than madly to run the Ri 
of utter Exciſion, by the conquering Sword 
of an enraged Enemy: It being rather proud 
Foly, than true Fortitude, to throw away 
one's Life, when no Good, but much Miſcbiſ 
is thereby done to the Publick, in loſing thoſe 
Men, whoſe aſter Services might greatly have 
contributed towards the retrieving a ſinking 
State, In ſhort, no Law can tie a Man to 
what's impoſſible; nor can he be blamed tor 


to prevent it (c). 2 
| 13. 3 1 


00 L. 7. C. de Accu ſat. (b) L. ad L Ja. lin 
5 L. 50. ff. de R. Hol G 1. = 38. 


it, IX. 2 of | military Cy mes. _ 
13. zaly, A Soldier's quitting the Poſt aſſign- 


im, if maliciouſſy and of Deſign, was 
of Wy the common Law adjudged high Treaſon; 


ut if it was through Unskilfulneſs, Impru- 


4 Wicace, or Cowardice, the Pain was only ar- 
t, Witrary (4). Nay, in that Caſe, the Aſſign- 
h- Wer of the Poſt to a weak, unskilful, or da- 
d. ardly Perſon, was very juſtly judged more 
he plameable than he (0). And both Greek and 


Roman Hiſtory affords us many notable In- 
ances of ſuch Behaviour, which nevertheleſs 
ere never capitally puniſhed (7), 2 
14. 4thly, A Renegade, or he who deſerted. 
ver to the Enemy, was always looked upon 
one of the moſt flagitious of all Criminals, 
nd juſtly conſtructed a publick Enemy to the 
tate (4): And tho? (as has been already 


rd Wcmarked ) Soldiers could not regularly be 
out to the Rack or Torture, yet Renegades 
yay Wight (e). py 
bi 15 As the Puniſhment of this Crime was 
hole Wopital (f), ſo, as a Teſtimony of Mens ge- 
ave eral Abhorrence of it, every Man is allowed 
cing y the common Law, without the E 
1 to 5 | 1 * 


—— 


(a) Arg. L. 14. 8. 2. ff de Cuſtod. reor. (b) Arg. d. L. 
340% ＋ 8. 1. (e) Vid. Frontin. de Stratagem. Lib. 4. C. 1. N. 
. Alexander ab Alexandro Genial. Dier. Lib. 2. Cap. 13. 
lutarch. in Vita Egeſilai. (d) L. 19. $. 4. f. de Captiv. & 
lim. L. 7. F. de Re wilit. (e) d. L. 7. © L. 8. 5. 2. 
38. f. 1. . de Pen. 4. L. 7. 
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| of a Sentence, to kill a Renegade, where-ever 
If he is found (a). Which Puniſhment Lay 
| hath very juſtly extended to ſuch as being Pri, 
_ ſoners with the Enemy, did not return to they 
Colours, when an Opportunity offered (0) 
or, by Bribes or Preſerments, were enticed tg 
ſerve the Enemy. TS 97 1 7 
16. But beſides, ſuch a Revolt is undoubt. 
edly high Treaſon ; and therefore the very En 
deavour is by the common Law, in the ſam 
Manner puniſhable, as if the Effect had fo 
lowed (c): The Reaſon whereof is elegant 
ly given by Saluſt, Cetera Maleficia, ſays he 
tum perſequare, ubi Facta ſunt, hoc niſi provi 
| deris, ne accidat, ubi evenit, fruſtra Judici 
implores (d). „ 40 l 
17. Neither did a Renegade eſcape the ord 
nary Puniſhment, tho' thereafter he forſock 
the Enemy, and returned to his Colours (e) 
unleſs that by his Return he had done eminent 
Service to the State, in diſcovering Multitude 
of others guilty of the ſame Crime; in which 
Caſe *twas uſual with the Roman General 
either to mitigate, or ſometimes even to tt: 
mit the Puniſhment (). 
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18. 547, From theſe laſt named the com- 
mon Law diſtinguiſhes ſimple Deſerters, wiz. 
ſuch as go not, in to the Enemy, but only for- 
fake their Colours, or being out upon Farlom, 
return not at the Day therein prefixed (4). 
As to the Puniſhment of this Crime, we are 
to diſtinguiſh both Times and Perſons. For 
if they, were but private Soldiers, and deſer- 
ted in Time of Peace, they were only ordained 
to be degraded, if Foot; and if Horſe, to be 
expelled the Legion: But in Time of War, 
Deſertion was puniſhable to Death in both (b); 
nay, they might be warrantably killed by 
whoſoever found them (c); and dying in that 
Nate, all their Goods were confiſcated (4); 
and ſuch as willingly concealed or recepted 
them, incurred alſo capital Puniſhment (e). 

19. Yet Deſertion in private Soldiers, was 
not by the common Law conſtructed hig 
Treaſon (F); and therefore, if while endea- 
vouring to deſert, they were ſeized and 
brought back, the Puniſhment was only ar- 
bitrary (g). But if voluntarly they returned, 
the Puniſhment was commonly remitted (h); 

| unleſs 


— 


(a) I, z. 5, 9. F. I. 15. C. de Re milit. L. 31. C. locat. (b) L. 
5. S. I. F. de Re milit. (e) L. 2. C. quand. lic. cum cuiq; 
In. Jud. (d) L. 4. C. de Re milit. (e) I. 1. C. de De- 
fur. (f) Anton. Mattheus de Crimin. Lib. 48. Tit. 2. Cap. 


2 M 13. (8) L. 4. S. 13. F. de Re 
Deſertgr, IR 7 


milit. ch) L. 1. C. d 
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'., unleſs they had been Five Tears abſent fru 
W - their Colours, in which Caſe they were toy 
carried into perpetual Exile (a) — manc 
their Numbers were very great; for deſertinþ 
in conſiderable ' Numbers, being a high AgWRcaſ 
gravation of the Crime (6), they were to ſufkeWands 
an arbitrary Puniſhment, whenſoever they n 

| turned (c). TOs hs, # . Re 5 > Ws 10 
20. But it's otherwiſe when great Ca 
manders, ſuch as Generals, Lieutenant Gem 
rals, & c. deſert, for ſince thereby they by 
come guilty of high Treaſon or Perduellian (i) 
the very Attempt, tho? without Succeſs, is 
the common Law puniſhable as ſuch. I 
| Reaſon of which Difference is pretty obvious 
for a private Soldier's Deſertion is at moſt by 
the Loſs of himſelf to rhe State, whereas a 0 
neral very readily draws with him the what 
or a greater Part of the Army: And-tho't 
{ſhould fall out that he gets no Followers, jt 
what can be expected of an Army withol 
their General? Had, ſays Perdiccas, ſcire i 
betis, militarem ſine Duce Tarbam, Corpus | 

fine Spiritu (e), N a | 
21. Moreover, if in the Heat of Batte 
Soldiers deſerted their Leaders and fled, 
| | alſo 


— 


— 
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— 
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O L. 13. C. fin. e de Re nil. (b) L. 5. F. d. ir. O 
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ld, if thoſe Leaders thereby periſhed, was 
[4ital (4). Let if the Defence of their Com- 
nanders was unpracticable, Soldiers that fled 
vere abſolved (b). For in ſuch a Caſe ſound 
tcaſon, and the Law of Nature it ſelf; war- 
nds a Soldier rather to retire and conſult his 
wa Safety, than needleſly ruſh upon inevit- 
ble Ruin; Demon ſtheues his old Aphoriſm, 
ir fugiens denuo pugnabit, being very appli- 
able to this Caſe. . | 


will 22. 6:bly, Much Akin to a total Deſerter 
be, who 9quirs bis Watch or Century-poſt ; 
sad therefore was obnoxious to the ſame Pu- 
Iichment (c). And under the ſame File were 
ouWpnked ſuch Scouts, as lingred and came not 
b to the Army, when the Enemy was ad- 


ancing (d); as alſo a Soldier found ſleeping 
bis Century-poſt, nor are we to wonder here- 
, or think it too much Severity, ſince Ex- 
rience hath long fince taught, That ſuch 
linquencies in a Centinel, have frequently 
en fatal to a whole Army or City, and ex- 
ſed many Thouſands to the Will of a mer- 
leſs Enem y. \ 
23, 7thly, Exact Obedience, and profound 
eſpect and Reverence to Commanders, being, 
as 


. (0) . z. C. fin. L. 6. 8. 9. f. de Re — (b) L. 6. 6. 8. 
85 (e) L. 3. $. 6- juncl. L. 10. . col. (di L. 3. . 
60 , 55 
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as T have-obſerved, the ſureft Means to pre: mu 
ſerve an Army in 255 tolerable Order, aui tho 
that without it all milit 


was, that in general, All Contamacy in 4 & 


Nature, to make Reſiſtance, or offer Violend 


That the ſame very Laws that award ti 


— 94, 


- puniſh out of Meaſure (e), that being not" 


ary Diſcipline wou 
quickly dwindle into nothing; it was thete not 
fore an unviolable Law among the Roma 
that the leaſt Reſiſtance. or Violence offered' hy 
a Soldier to his Commander, was capital ( 
This they ſo rigidly obſerved, that the ven 
taking hold of an Officer*s Rod or Cane where 
with they were beaten, did not eſcape the 
fame Puniſhment (b); the Reaſon where 


dier againſt his Leader, was by their Law 
Judged 4 capital Offence (c); which, neve 
theleſs was aggravated or extenuated, accois 
ing to the Quality of the Perſon offended; it 
being undoubredly a Crime of a much hight 


to a general Perſon, or a Tribune, than to! 
{imple Centurion (d). Yet it's remarkabk 


Punifhment, do at the ſame Time wall 
Officers to remember, that they are arme 
Men whom they have under .Cornmand 
whom therefore they ate not permitted 80 


emucl 


R . 
1 * 3 ä — 
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(a) L. 6. s. 1. f.de Re milit. Cb.) L. 133 f. g. ff cod. (0 
6.8. 2. . ed. (d) 5. 1. 6. f. 1. 40 L. 12 581 
eode | — 
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tho? reckoned, Part of their Property (a). 
24. 8. Whoſoever firſt fled in Battel, was 


was permitted to any Man to kill them, with= 
out further Sentence or Solemnity (). Which 
Puniſhment is in the Opinion of ſome Authors 
z), incurred even by ſuch as being ſeverely 


Orders. Yet in Point of Practice, we find 


vated ; for many Inſtances there are in Livy, 
rontinus, &c. of no more but ſome Mark of 
Diſgrace put upon a Legion, or Cohort, who 


gheſt we read of was Decimation. 


25. 9. No Soldier, without Liberty from 


s Commander, was allowed ſo. much as to 

was marching ; upon Pain of Death (4). 

other, either jumped over a City Wall, or 

he Roman Law, puniſhable to the Death (e). 
„ Which 


(a) ©, 1. fin. Inſt. de his qui ſui vel alien. ſunt. (b) L. 6. 
3. f. de Re milit. (e) Julius Ferrettus de Ke milit. Page 67. 
„ 12. (d) L 3. . 16. f. de Ke milit. junct. L. 8. . 1. fs 
*Pen. (e) . 10. Inf. L. fin. ff. de Ker, Lrviſ. L. 3. 5. 17+ fs 
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much as allowed. to Maſters over their Slaves! 


not only liable to capital Pnniſhment, but it 


ounded, do retire out of Bartel without 


this Severity has been fox the moſt Part miti- 
ad firſt given Ground to the Enemy; but the 

| 
quit. his Rank, or go afide, while the Army, 


26. 10. Whoſoever, whether Soldier or 


ntred or Went out by unuſual Ways, was by 


= 
= Sad 


Which ſevere 'SanQtion, it ſeems, took- uf, 
+ Rife from the known Inſtance of Romaly 
dis thus puniſhing his Brother Remas; aud 
as by Law extended to all Kind of Det. 
ment done to the Fortifications of a Place [4) 
bur both theſe are by modern Writers ven 
juſtly reſtricted to Times of War, and 
_ Caſes when it's not at all poſſible to enter d ie f 
eſcape by the ordinary Way; it being alloy 
ed to Soldiers overpowered by the Eneny, 
to make their Eſcape as they cn. Lai ea 
Moſt Interpreters reſtrict this Sanction th 


Frontier Towns, | Ot 10 ee eva 

27. It. It. hath been the Obfervation d 
all Ages ſince ever military Diſcipline toi 
Place, that there is nothing m@e pernicia 
to an Army, than Sedition and Matiny, vis 
Either when the Soldiers are divided amony 
themſelves, or when all or Part of them an 
in a plain Rebellion againſt their Genen 
This military Crime was by the Roma om 
thought to be of ſo deteſtable a Nature, thit 
they allowed not Mutineers the Name 
Citizens or fellom Subjects, far leſs Soldier; 


Quod Nomen, ſays Germanicas (b), huic Cato. 

dabo? Militeſue appellem, qui Filium Impers MRuit 

toris veſtri Vallo & Armis circumſediſtiss u 
5 Crus 
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(a) P. 5. 10. f. de R. D. (b) Tacit. Auna 1 B 
Cap, 42. R Me | 
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cives, quibus tum projecta Senatus Auttoritas? 
And indeed ſuch Men are juſtly reckoned ſo 
much worſe than Enemies, by how much 


hey more contribute to publick Ruin, than 
generally the Enemy by himſelf is able to do; 
M aad therefore that an exemplary and ſudden 
capital Puniſhment be inflicted on them, is 


the great Intereſt of the State (a); tho“ for 
the moſt» part if?s ſcarce ſafe in ſuch a Caſe, to 
puniſh all the Guilty; but the Leaders and 
Heads of the Factions being taken off, 4d 
ones. Metus, ad pautos Pena perveniet, 
28. Various have been the Puniſhments in? 
licted on Muti neers, according to the Nature 
and Degree of” their Guilt. For among the 
Romans," ſome Times the Heads and Authors 
if the, Sedition, were puniſhed as common | 
Marderers:(b); At other Times they were only 
arried into per petual Exile; but olten thrown 
to wild Beaſts to be devoured (c). But the 
ommon Multitude was generally decimated. 


thüdareit che Mutiny. proceeded no further than 
e 9 lamour or Scolding, an arbitrary Puniſh- 
ers nent was thought ſufficient (4) ; unleſs ſuch 
£08 ords were uttered as plainly: tended to the 
* Ruin of the Prince or State, this no doubt 
29 


Q2 rendr ing. 


| 


— 
* 


0 L. 10) .de Ap " uncl. L. 3. & 9. ff. de Re milit;. | 
(b) 3.8. 1 5 Abs Gor. 7 4. (e) L. 38. 8. 2. 
n. (d) L. 28. 8. 3. . de Pen, L. 3. S. 20. ffe de Be 
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Stone, &c. the Puiſhment was only Caſhieriy 
| 9 (c): The Reaſon of which Difference was, the 
30 preſumed Deſign of the Inflicter (4). Al 
vx which-was very ſagely contrived' by the h. 
Wn man Law-givers, for taking off all Excuſe fot 
78 private Revenge, and for preventing thit 
8 barbarous . Cuſtom of Daelliug; which, tho 

[4 of old eſteemed commendable in many Nati 
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2 Of military Crimes Tit. ie 


of Traitors Ca). Not could it here ſuffice t6 
mitigate either the Crime or Puniſhment, 
that no Hurt to the Publick did actually inſue, 
ſince the Authors of ſuch Seditions have by 
their wicked Endeavours, given abundant 


rrendriag them obnoxious to the Puniſhment 
| 
| 


= apainſt their Country, and done what in them 
. lay, to bring Ruin and Deſtruction upon it. 

29. 12. Wounding a Fellow. Soldier with 
a Sword, or any other deadly Weapon, was, at 

. cording to the Roman Conſtitution, capital (% 
but af with a Sword in the Scabbard, a Canen 


— — — 
F 
-4 


Pr 
; hs 


ons, where the common Cuſtom: was to de 


cide private Quarrels with the Sword, yet ces 
tainly there is nothing more pernicious to 
Mankind: For here the gallanteſt Men, who 
3: feet 
* 


: © a 4 
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(a) L. 1. H. ad Leg. Jul. Majeft. (b) L. 6. . 6. f de l 
wilit. (e) d. L. 6. 8. 6. (d) L. 1. 8. 3. H. ad Leg. Cornt. 
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ſeem born for the publick Good, and fitted 
to do moſt eminent Service to their Country, 
have many a Time miſerably-periſhed, throw 
a fooliſh miſtaken Notion of Honour, Tn 
ſhort, as this private Duelling ſeems to be an 
Invention of the great Enemy of Mankind, 
ſo has it been very juſtly condemned by ſeveral 
Canons and general Councils, as eminently de- 
ſtructive to Society. For by this, all legal 
Trials and Order of Law is quite out dated, 
and Juſtice. openly. and avowedly violated ; 
it often falling to the Share of the injured Party 
to be worſted in Fight. Beſides, that by this 


Method of deciding Controverſies, Providence 


is plainly tempted, eſpecially if a Duel be 
fought for Diſcovery of a Trath. Laſtly, If 
Murder be a flagitious Crime, then certainly 
this which has ſo direct a Tendency towards 
it, can -never be warrantable. Nay, ſurely 
thoſe who, practiſe it, muſt be concluded to 
have firſt put a very great Violence upon 
their own Nature; for we need not ſingle out 
any one Man's Inclination ; the Nature of 
Mankind doth certainly avert both killing 
and being killed: Yet when that Phantaſm, 
that Chimera Honour has once poſſeſt the 
Mind, no ReluQance of Humanity is able to 
make Head againſt it. 
30. The wiſeſt Courſe then, that a Soldier 


in this Caſe (without the leaſt Impeachment 


to his Honour) can take, is peremptorly to 
1 decline 


Outs tw. 


| FER C > l 4 ik . FT | a j - l MED We | K : 
s Of iniilitoy Gim. Tit N 
bf ABerſine accepting all private Challenges 3 but 
1 as much as poſſible, to diſtinguiſh himſelf by 
a gallant and heroick Behaviour in all pablic 
Thgagements, when the Service of his Ki 


| 


: 
\ 


1 
0 1H 


| 
| 
_ 
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. or Country calls him to it. And this he vil 
lll Fd exemplified to him, by the braveſt Sol. 
1 diers and moſt eminent Commanders in former 
M1 Ages, who with Scorn and Indignation re. 
Ko jekted ſuch Challenges, even when offered by Ml ger 
my a publick Enemy. Thus Marius returned An WM ing 
l Wer to a German Leader, who had ſent hin WM Pr: 
ſuch a Defiance, That if he was weary of hu it 
Le, be might hang himſelf (2). And to th pu 
qi fame Purpoſe was the Anſwer of Antigonwn Wl Ev 
4 Pyrrhus, and of Auguſtus to Mark Antony (H. 
4 And certainly our Chriſtianity is very ill be. on 
0 ſtowed upon us, if what wes deteſted and « ſec 
. \Bominared by Heathens, ſhall be now eſteemel of 
1 noble and heroick. 5 Wh 
48 ©. 34, Yet here we muſt admit of one Ex th 
6: ception, viz. When a Duel by Command q 7: 
*} Goaſens of lawful Authority, is undertakeq {0 
E _ againſt a publick Enemy, for the pablick Good; 
1 fince how far ſoever any War is jaſt and /anful, * 
Y | ſo far is ſuch a Dael warrantable. And befids 4. 
4 the known Roman Inſtances of Torquatus, E 
V Corvinus, Marcellus, Scipio, Aimilianas, and l 
| others; 


2 * * ; = 


(a) Frontin. de Stratag. Lib. 4. Cap. 7. N. 5. (b) Pt 
tarch in their Lives. t 


— 
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others; it ſeems to be ſufficiently: warranted, 
by Wl by. the one memorable Duel betwixt David 
ia 2nd Goliath (4). And it's very obſeryable, 
no WM That ſuch ſolemn, publick Duels have, many 
vil Times bad a conſiderable Influence on the 
Event of the War; as among many others, 


ner Livy tells us in that notable Inſtance of Tor- 
re- Wl quarus. Yet ſtill it muſt be owned, That, 
by WI gcnerally ſpeaking, this Method of terminat- 

u. ing pablick Coatroverſies, as it's the Effect of 
im WY Precipitancy, and Raſhneſs of Counſel, ſo does 
bis WW it rarely afford Safety to the State, nor always 
the put an End to the Diſpute; as appears by the 
Event of that remarkable Duel betwixt the 
ati and Cariatii. And therefore Writers 
be on the Politicks, have always thought it the 
| + WJ {ecureft Way, when the Liberty and Property 
nel I of A is at the Stake, that A ſhould ſhare in 
dle Ingagement; fince otherwiſe not only will 
Ex WE the Vanquiſhed have Caule to accuſe his own 

o WF 7eerity, but even the Victor will not be ab- 
ken WM folutely ſecare. But I proceed. oth 
10d; 32. 13. Soldiers are to do Violence to no 
ful, Man, and be content with their Wages (b); 
ides and before this was expreſly injoined by the 


Baptiſt, A. Gellias (c) delivers it as a Part of 
the ancient Roman military Oath, In Exercitu 
ers; decemque millia Paſſuum prope, Furtum non 

| Facies 


EY 


— 


F e x Sam, 17. (b) Luke 3. 14. (O Neth, Attic. Lib 
16. Cep. 4. N | 
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-and juſtly expoſed them to the Fate which 


248 Oo e N T Ix 
Facies Dolo malo, ſolus neque cum pluriby; 
And hence it 1s that Pillaging and Planderin 
the Country, is by the common Law puniſh 
able with the utmoſt and moſt exemplary de 
'verity ; it not only being in the general ac 
-pital Crime (4), but the Offenders fo far de 


clared Enemies to humane Nature, that Lay 
has armed every private Perſon againſt then 


Cain feared (b). And ancient Hiſtory atteſt, m 
That no Crime has been more ſeverly puniſh no 
ed by the moſt expert and famous General wl 
of old, Thus Sueton (c) tells us, that Tiberiu WM for 
3oflicted capital Puniſhment on a Soldier, for Bl 
ſtealing a Peacock. And Sertorius adjudged i Ar 
whole Cohort to be put to Death, for pillag ll w. 
ing the Country (d). Nay T amerlane, tho ne 


a barbarous Tartar, on Complaint that! 
Soldier had upon March gone aſide, and drunk Wi cd 


a Woman's Pail of Milk, cauſed immediately Wy me 
His Stomach to be ript up, ſo that the Blood Ml co 
and Milk ran out together. But the Empe by 
Your Alexander Severus (who upon that A all 
count very well deſerved the Sirname ) never ad) 
miſled to puniſh to Death even ſuch as went 
aſide off a March into Mens Houſes or Po. by 
Teſſions, tho without any Intention of bus 4 
WER | ing 


— 


a) L. 28. F. 10, f. de Pen, (b) Gen. 4 14; L. 1.0 10 


quand, lie. unicuiq. ſin, jud. (e) in Tiberii Fits Cap. 6+ Wl 4 
(d) Plutarch in vita Sertorii. 64 (a) 


bing or pilfering: Whereby it came to paſs, 
that whitherſoever he marched, his Army 
was liker to a Company of Senators than Sol. 
diers (a). Laſtly, Hence it is, that by ano- 


engage to make publick Profeſſion of all Plun- 
der taken from the Enemy, within Three 
Days. | bots: | 


more moderate, if the Theft was committed, 
not in the Country, but the Camp it ſelf ; in 
which Caſe, the Offender's right Hand was 
ſometimes ſtruck off (b); ſometimes alſo 
Blood was let at his right Arm in View of the 


ment. 


34. Under this File alſo may juſtly be rank- 
| ed h 


Pirates at Sea, who do yet far better 
merit both the Name and Puniſhment of 
common Enemies of Mankind. And therefore, 
by the Civil Law, not only themſelves, but 
all ſuch as recepted or abetted them, were 
adjudged to an ignominious Death (a). : 
35. 14. The detaining of Soldiers Pay 
by an Officer, was puniſhed by caſhiering, 
i and 


1— 


— 


(a) Kl. Lamprid. in ejus Vita, Cb) Frontin. de Stratag? 
Lib. 3. Cap. 1. N. 15. (ec) Ne, Attic. Lib. 10. Cap. 8. 
00 A.. L. 3. f. 4.4 Incend, Tin. Nasr. 


ther Clauſe in the ancient Military Oath. they 3 


33. But the Puniſhment was generally 


Army; which, if we will believe 4. Gellius (c), 
was rather by Way of Medicius than Paniſh- 
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Mi and paying the Quadruple to the Fist ( 


And much Akin to theſe, were ſuch as took M © 
Money for excuſing or diſmiſſing of Soldiers MW h 


from their Colours; and therefore their Pu. M o 
_  niſhment was the ſame (C). 1 t 


36. 15. Enfiens and Standards were at Ml 4 
' firſt invented, that when Soldiers were diſper. WW b 

ſed in Battel, each Man might with Eaſe re WM it 

cover his own Station (c). And therefore, 


WW _- whoſoever deferted his Colours in Battel, c pe 


ſuffered them to be taken by the Enemy, hs WM v 
in all Ages been adjudged guilty of a moſt atro. WM fu 


| cious Tranſgrefſion, and moſt ſeverely pu, A 


niſhable. Thus Curtius tells us (d), Thu m 
the ancient Indians, under Command of their ¶ ra 
King Poras, had carried before their Foot Ar WW A: 
my the Image of Hercules, which he who an 
failed to bring off from Battel, was to d fu 
for it. Yet among the Romans we find no de 
particular Puniſhment awarded to the Crime m. 
of ſuffering Enſigns or Colours to be taken L. 
the Enemy: Only Alexander ab Alexanan Wl th: 
(e) informs us, That ſometimes ſuch Deli ch. 
£ 3 were puniſhed capitally, and at other 28 
imes put to ſome _ignominious Work oi "oi 
Drudgery: Nay, ſome generous * Wa 
7 en 


f 6 


5 


'C a) L. fin. S. 9. C. de Offi. præfecl. prat Afrie. (b) L:6 
F ad Leg. Jul. repetend. 1 "AR C. 4. (c) Vegtt. de ke 7 6 
wilit, L. b. 2. C. 13. (d) Lib. S. Caps 14. (e) Dier. Gen: 3. 
Ee, Cops 1. 8 | 
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ders among them, have judged the Crime it 
ſelf to be ſo great 2 Puniſhment, that they 
have refuſed to inflict any other (4): And 
others, when the Event of a Battel began to 


Aquila into the Midſt of the Enemies, rhere- 
by to excite the Soldiers Courage to recover 


if, : . : | þ 
37. 16, Selling or otherwiſe diſpoſiag u- 


pon Arms, nay even loſing them in Battel, 
ha was always eſteemed by the Andients a ſhame- 


16. WM ful and ignominious Thing in a Soldier (6): 
pi And both Greet and Roman Hiſtory afford 
bu many ſtrange Examples of Soldiers who choſe 
heir rather to abandon their Lives than loſe their 
Ar WW Arms. In ſhort, it was thought diſgraceful 
ho and moſt unworthy of a Soldier, to ſurvive 
uch a Loſs ; and therefore ſuch as were of ſo 
1 no WM degenerous a Spirit, as to part with all or 
rim Wl moſt of their Arms, were in the Rigour of 


UL looked upon, and puniſhed as Deſerters (c); 
tho? in Clemenc the Puniſhment was ſotnetimes 
changed toDegredation or Caſbeiring (d). But if 
a Soldier ſtole, ſold, or otherwiſe diſpoſed upon, 
not his own, but a Fellow Soldier's Arms; he 
was to be puniſhed at Diſcretion, and com- 

| _ monly 


| IT 


— 


(a) Ceſar de Bell. Gall. Lib. 4. Cap. 25. (b) L 2. C. 2. 
f. de . (c) L. 14. S. 1. ,. de Ke milit. (d) L. 3. 5 
18. F. E b a 82 
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turn dubious or dangerous, bave thrown tbe 
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puniſhed. For, beſides that during thei 
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monly was degraded (a). Nay, fo great wi 
the Care of the Roman Generals about Arms 
that Alexander ab Alexandro (b) tells us, That 
"a Soldier his neglecting to keep them neat and 
clean, or ſuffering them to contract Ruſt, G. 
eſcaped not their ſevereſt Cenſure. 
38, 17. So tranſcendently high wer 
the Spirits of the ancient Romans, that even 
the Caſe of ſuch as were taten Captives by the 
Enemy, was always very unfavourable with 
them: , Nay, it was looked upon as a milits. 
ry Crime, and did not altogether eſcape un- 


Captivity, they forfeited all the Privileges d 
fre born Saß ern, which (according e thi 
oon Principles) was a Loſs ineſtimable (q 
they were allo deprived of all the Pay that fel 
due during their Captivity (c); and at their 
Return were degraded (e). * 165208 
, 39. Yet learned modern Expoſitors of the 
common Law- are of Opinion, That this 
ftrange Piece of Severity took no Place when 
the Party was nowiſe acceſſory to his being 
taken, viz. when it fell out either throvgl 
the Daſtardlineſs or Unskilfulnefs of hi 
Commander, or purely by Chance of War: 
Which Opinion wants not its Founds 

NE 1 


ro Ig 


(a) 4. L. 3. . x4. (b) Lib. 2. Cap. 13. (e) $. fin. Auf 
qui & quib. ex Cauſ. man. non lic. L. 106. 176. $. 1. f de R. 7 
(d) L. 1. C. de Re milit. (e) Alexander ab Alexandro 64 T. 

nial. Dier. Lib, 2. Cab: 13. | * 
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ion in Law (4). For ſinee a. Soldier in 
chis Caſe; has done all that could be required 
of humane Prudence or Courage, the Condi- 
tion on Which hisPay was ſtipulated to him, 
ſeems thereby purified, viz. That he ſhould | 
faithfully ſerve : And no Law can tie 4 Man 
to Impoſſibilities (b). Beſides, That by the 
Rule of common Equity, it's hot a little bar. 
harous to add A ffliction to the afflicted. And 
tho a true Deſerter, when reſtored ex Gratia, 
cannot indeed claim the Pay that fell due du- 
ring his Deſertion, unleſs by à ſpecial Indul- 
gence of the Prince (c); yet his Caſe widely 
differs from that of a Captive, (tho? the Ri- 
oour of Law levels them) ſigce Deſertion ne- 
ver miſſes to be accompanied with ſome De. 
oree of Treachery; whereas a Man may be 
(and many often are) taken captive, through 


Ithe Fault of his Commanders, or ; ge of 


War. And for the ſame Reaſon it is, that 

ſck or wounded Soldiers received their full Pay 
during their Abſence for Cure (d). | 

40. 18. Bur, leſt this ſhould give Occa- 

hon to Cowards or Sluggards to counterfeit 

Sickneſs; therefore ſuch as were found to have 
done 10, were of Old ordained to be puniſhed 
| | | as 


. 
—— ke NY 
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(a) L,3.8. 12, L. 5. $.4.L . 7. fide Re milit. (b) Arg! © 
4 39. Fj » 71 L. 8. 8. 7. f. de _ 5 82 175 5 | 
wy . C). 10. ö. I, de e mi it. p r Ay Ob 8 A 

.F. de Statu Lib. 0 f i E) ey 
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as Traitors: (a). Nay, whoſoever, mutilated, 


their on or their Childrens Bodies; . ſo. az 


thereby defignedly to render them. unfit, for 
carrying, Arms, (a Practice common, enough, 


_ Ini. thoſe elder Times, when all were preſſed 


to the Wars). were adjudged to perpetual Ex- 


4. 10% Lefth, Plurality of, Poſts in an 


my, nay, even a Soldier's liſting in, TwWo 


different Legions, was expreſly, prohibited 


upon a ſevere, pecuniary; MulQ, (c),: Which 
was wery conſonant to Reaſon and Juſtice, ſuch 


a Management implying no leſs than Pecelats 


alle to be in Two Places at once. 


1 


42. Vet here it's in the, general to be remar« 
ked, That moſt of, the fore-mentioned Pus 


-niſhments are only recorded in the Laws as4 


Kind of Vidimus to à General or Court-Mar- 


tial; which therefore they might ſafely iti 


gate, (but never inbasſe). in Conſideration ol 
the Circumſtances of the Fact; which in- this 


Caſe may very well be done, when it?s conſi 


deted, That for the moſt Part military Pu- 


niſhments (as has been already obſerved) 


ſame Crimes, when acted by other Men. 


are much ſeverer than thoſe awarded to the 


; Modern 


, - 
rt. 


J 


-(a) L. 6. 6. 5. f de Re mit. (b) I. 1. C. Theod. deFili 


milit. L. 4. J. C. Theod de Tyron, Funct. L. 4. b. 12. de be 


nile” ( L. s. Se oe 
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Modern Laws and C 2 ſtoms re- 
lating to this Title. 


43. As we have now no Trones or Novices 
in the Roman A cceptation; ſo. what has been 
aa s 6. with Reſpect to theſe, is in our Days 
wholly outdated. But as to Drankenngſs, 
that Circumſtance is ſo far from extenuating 
2 Soldier's Guilt, that, according to modern 
French and Dutch Articles of War (4), it is 
great Enhanſement of it; And in Her late 
jeſty's Articles for Her Forces beyond Seas 


8 (which, by the Way, are appointed to be 
W ead at the Head of each Regiment every 
e BBtooth (4) ) ir is plainly declared (c), That 


0 Ufficer nor Soldier ſhall be allowed to excuſe 


wht imſelf for any Fault committed by him, = 
wy retence of his being drunk, at any Time what- 
0 vr. Nay, in the ſame Articles (4), we 


nd Drankenaeſs in ſome Caſes declared a 
"ime by it ſelt, and feverely puniſhed; for 
dere it is appointed, That if any Officer ſhall: 
2 the Day of his Guard, he __ 


\ 


a) Dutch A7. 67. Cb) Art. 69, - (0) At. G. (d 
be ſaid Art, 6, n 
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+1 
i 
il be caſhiered for it; and that if any Soldier ſhall e. 
Le found drunk when he is upon Duty, he ſbu te 
UW Martial ſhall think fir. But, by the Dab i! 
| ] |. Articles, ſuch a Soldier is ordained to be drum. Ml I. 
mae our of the Army (2): Which, as it xs. 
Lil | undoubtedly a far better Conſtitution thu in 
wy - that" of the Romans, fo we have much an © 
cienter Precedents for it. For Divgenes Laer, 
in, in the Life of Pittacus, tells us; That be in 
Hadmadea Law awarding double Puniſhmem cle 
to a Man in Drink. And indeed comma 
= | Experience tells us, That ſuch flagitiou 8 

-Erimes are daily acted by Men (eſpecial . 

Soldiers) diſcompoſed by Drink, as they wou. 

have abhorred the very Thoughts of, in ther. 
Wy —  foberer Moods. Nor was it in vain that the nj 
3 cient Poets (whoſe Writings do generally . 
well ;-ſfra&# as delight) inſtead of Horſes, mad. | 
Panthers, the cruelleſt of all Animals, to drug. 
1 the Chariot of Bacchus. * 
1 44. As to fighting an Enemy (tho? ſucceſ . | 
fully) without Orders, and its Puniſhment; * 


BE - thatunparallelled Piece of Roman Severity, . 
Th long ſince in Deſuetude (b) : For the Action. 


{| - #ow is generally excuſed, it not rewarded, ll * 
11 When a commodious Occafion of doing an "*" 
—_.” " eminent] <*< 

WW... * > 
1 | ; * ä — — — — 


41 66, (h Groeneg, de Legib. dr gad +35 , 
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eminent Piece of Service offers it ſelf, ſubal- 
tern Commanders and Leaders of Parties 
ſhould induſtriouſly let it lip, as fearing more 
the Wrath of their own General, than all the 

Impreſſions of the Enemy. | 


45. Treaſon or Treachery in a Soldier, is till 
in our. Days eſteemed the moſt flagrant and 
execrable of all Crimes, and therefore is al- 
ways puniſhed with the utmoſt Rigour. And 
in particular, Her late Majeſty, in Her Arti- 
cles of War for Her Forces beyond Sea, Chatli 
u declared, (a) That whoſoever ſhall held 
* Correſpondence with, any Rebel or Enemy 
4 of Her Majeſty, or ſhall, give them Advice 
© or Intelligence, either by Letters, Mefſen- 
„ gers, gen or Tokens, or any Manner of 

. Way whatſoever, on.” or Deaths. And 

* whatever Regiment, 'Troop, or Company, 

) ſhall treat with fuch Rebels or — or 
* enter into any Condition with them, with- 
out Her Majeſty's Leave, ot of the Generel, 
Lieutenant General, or of the chiet Com- 
* mander in his Abſence; the Officers and 
* Soldiers of ſuch Regiment, Troop, or Com- 


" pany, who are found guilty or conſenting - - 


* thereto, ſhall dy for it. Yet, leſt. the Ge- 

nerality of the Article ſhould be a Snare 

even to honeſt Men, there is ſubjoined a Clauſe 
| e 
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« ſpiracy, and conſequently, ſhall ſuffer the 
« ſame Penalty. | 
47. The delivering up a Fort or Gariſon to 


the States of Holland have declared capital (4). 


* fend, or ſpeak Words, or make any Shew 
towards a Surrender, or diſpute the Order 
of the Gariſon, they ſhall dy for it. But 
all this is ſtill to be underſtood with the above 
Exception of extreme Neceſſity. And there» 
fore it was, that thoſe gallant Men who ſu- 


0fend, were, after the Surrender, upon very 
honourable Terms, received by that great 
Captain Maurice Prince of Orange, not as van- 


Victories (c). - „ 

48. But becauſe Captains of Mareſbips are in _ 
our Days very juſtly compared to Governours 
of Forts, Caftles, Cc. therefore it is that all 
pull the Maritime Powers of Europe do agree in 


rac} except in extreme Neceſſity, ſurrenders his 

a | R 2 Ship __ 
Y | 5 NON 

Art, 108 © WAH : 5 : 


O Art: 53. (b Art. 27. © Meteran. Hifor: Lib, 25, 


the Enemy, is the ſame Way puniſhable now, 
as by the Roman Law; the Penalty whereof 


And thus alſo Her late Majeſty bath declared 
in the above-cited Inſtructions (%, © That 
* whoever ſhall ſurrender any Town or For- 
« tification,s which they commanded to de- 


ſtained a Three Years and an Half's Siege of 


quiſhed, but as Men wearied with repeated 


puniſhing a Captain of a Man of War, Who, 
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in an Engagement (when there was no Hy 


— 
— — — 


Ship to the Enemy. in the ſame Manner as th 
SGovernour of a Gariſon (a). But the Vie 
Admiral of Holland in the Year 1606, havin 


of : eſcaping) blown up his Veſſel, ſo alli. 
himſelf and all the Crew periſhed, it ha ** 
ſince been moved as a Caſe rather of Cons Thi 
"ence than Law, whether in the like Circu F 
ſtance, that ought to be the Practice of A. 
Commanders at Sea? But the Queſtion mu 10 
undoubtedly be reſolved in the Negative: M. 
being irrefragably certain, That when Moo 
thus caſt themſelves Headlong upon Ruin, Mf u 
Inqueſt would return their Murder in al . 
other Form, than what the Engliſh call Fel Fa 
nes de ſe. Andi if it be a criminous Barbary A 
wilfully to kill a Friend or Aſſociate in the Wa he 
certainly it muſt be far more flagitious, f. * 


a Man deliberately to deſtroy himſelf. An 
tho by this deſperate Practice, they do not d 
rely and immediately intend their own U. 


ſtruction, but rather. to do Miſchief to ti V 
Enemy, and atchieve a glorious Victory , 
the Prince or State whom they ſerve; yet WM - 
it muſt be granted, That however good v 


End be, fince the Means of attaining it a 
ries neceſſarily their own Ruin, it can neu 


I 


. 


— 


1 


(a) Edict of the States of Holland, poiſe 27 Jn 1 


1665. 
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be aid that the Event of ſo deliberate an AQi- 
on is meerly to be attributed to the Chance 


C 1 
49. The deſerting of a Poſt through Comar- 


Uo ice, Confuſion, &c. has, in our Days for tbe 
beg nolt Part, been only puniſhed at Diſcretion. - 
One Thus Hiſtorians of the laſt Age tell us, That 
11 ; paniſp Colonel, for quitting his Poſt, was 

e 


nly degraded. to be a Captain of Horſe, as 
unfit for a higher Command (4): And Hen 
Prince of Orange only puniſhed an Enſign of N 
dot with Baniſhment, who had been guilty 

the like Fault. | | 

zo. It will ſcarce be needful here to ſpeak 

the Crime and Puniſhment of 'a Renegade 

n our Days; the near Approach to it, nay, 


© Vol: Action that may raiſe a jM Suſpicion of 
5 1 Man's Inteation to run over to the Enemy, 

An eing now a-days capital. Thus the States of 
15 . and, in their military Inſtrations, have 


clared it puniſhable to Death in a Soldier, o 
found at 4 greater Diſtance than a Cannon- 
ot from the Camp (b), or to ly all Night out of 
Gariſon, without his Captain's Permiſſion (c). 
nd this, becaule ſcarce any other Conſtructi- 
can be made of ſuch a Practice, than an 
tention to deſert to the Enemy. And in 
e Britiſh Articles for the Forces beyond 
R 3 Sea, 


— r_ 


' Janus 


% 


©) Meteran, Hiſtor, Lib. 27. (b) art. 21. (e "Art. 40. 
» 2 


A V 0 ming 
ZBꝛeea, it is expreſly provided (4), That whey ay 
March l to be made, every Man who is ſworn 
l follow his Colours, and whoſoever ſhall with. 
in out Leave ſtay behind, or depart above 4 Mile 

from their Camp, out of the Army, without Li. 
- cence, ſball i for it. Which Articles do alſo 
expreſly prohibit all Officers to ly out ſo much. « 
one Night from the Camp, Quarters, or Gati- 
ſon, without their faperior Officers Leave, upon 
Pain of being puniſhed for it, as 4 Court. Mu. 
tial ſhall think fit ; nor is any Officer or Soldier 
allowed to go any B- way to the Camp, or other 
than the common W ay laid out for all; upon Pain 
of being puniſbed as aforeſaid (by, 
51. A capital Puniſhment is alſo at this 
Day, generally awarded beyond Sea, to ſimple 
Deſerters, and ſyeh as come not up to the At. 
my, till after the Days of their Farlow ex 
8 pire (c). But in Point of Practice, the fu. 
niſhment there, for the firſt Fault, is com 
= monly only ſtigmatizing in the Fore-head; 
unleſs the Greatneſs of the Number of Deſer- 
ters require ſome Examples for Terror «i 
others; in which Caſe they ordinarily throy 
the Dice, and theſe alone upon whom the ex- 
_ terminating Lot doth fall, are hanged or ſhot 
to Death. But in Caſe of reiterating the 
Crime, all Deſerters now a-days are to dy 
33 | With. 
ä 


1 


— 1 
— — N 


(a) A... 22. (b) 4. 3l. ( Dutch . 26; 


4 


vithout Mercy. Let the modern Cuſtoms of % 
urope allow not ſuch to be killed by any that 


th. ad them, unleſs they be taken robbing or 
ie lundering the Country. Laſtly, According 
L. s Her late Majeſty's Articles of War (4), De- 
lo erting, in all Caſcs, is capital; for there it is 
„ Weppointed, © That all Officers or Soldiers that 
i. 


* ſhall deſert, either in the Field, upon a 
March, in Quarters, or in Garifon, ſhall 
dy for it. And that all Soldiers ſhall be re- 
puted and ſuffer as Deſerters, who ſhall be 
found a Mile from their Gariſon, or Camp, 
without Leave from the Officer command- 
ing in Chief. Nay, not only downright 


leſerting the Army is capital, but even lifting 
n another Cors: For, by the faid Articles (b), 
Ar. All Officers and Soldiers are expreſly prohi- 
edited to leave their Colours, and liſt them- 
bu, {elves into any other Regiment, Troop or 
on- WF Company, without a Dilcharge from the 
ad; WW Commander in Chief of the Regiment, 
eler- WF Troop, or Company in which he laſt ſerved, | 
r OW upon Pain of being reputed a Deſerter, and 


row WF ſuffering Death for it; and in Caſe any Ofi- 


cer {hall receive or entertain any Non-com- 
ſhot WW miſſion Officer or Soldier, who ſhall have 
the MW deſerted or left his Colours without a 
» Of WF Diſcharge, ſuch Officer is to be immediate 
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4 ly eaſhiered. Vet, according to theſe ſame 
Articles, ſtaying out after the Days of a Fur. he. 


*in Chief of the Forces. And that the ſaid 


0 for being abſent, are ordained to be brought 


moſt in each Seſſion of Parliament, a tempo: 
diers within the Dominions; and in parti. 


are only declared to be arbitrary, and not to 
extend to Life or Limb; and they who con: 


—C — 


* 


? „ 


low are elapſed, is not ſo ſeverely puniſhable Min 
as by the Civil Law, and the Cuſtom of Wkac 


| Neighbour, Nations: For thereby it is only MWi:fi 


declared (a) . That whoever is. abſent long. WH 


© er than the Time limited in his Paſs for his 
* Abſence, ſhall be reſpited, and not allow- wh 
« ed the Muſter, without Order from the the 


% Crown, the General, or other Commander Waw 


« Time may be diſtinctly known, and tq 
“ prevent Colluſibn, all Paſſes and Licences 


* to the Muſter-maſter, who is required to 
enter the ſame in a Book fairly written (H. 

52. But as to His Majeſty's Forces within 
Britain, becauſe by the Engliſh Law no Man 
can be tried far a Crime, otherwiſe than by 2 
Jan,; therefore . theſe many Years paſt, al- 


rary Act has been made, diſpenſing with the 
Privilege of the Subject, with Reſpect to Sol. 


cular, expreſſing the Penalties of Matin and 
Deſertion, which by Act Anno 12. Annæ Reg. 


ceal 


(a) Art. 39. (b) Art. 39. 
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ceal Deſerters, or purchaſe Arms or Clothes from 


ur. them, are by the aid Act, fo forfeit 5 Lib. But A 
ble Win Anno 1715, upon an Occaſion too well 
known, there was a temporary Act made (to 
af for ſome Months only ) ſor puniſhing 
Mutiny and Deſertion capitally, as beyond Ses. 
53. As to forſaking a Centinel Poſt, G G 
which I have mentioned in the ſixth Place, 


the ame Puniſhment as of old, is thereto 


ther to kill or-only to beat a Centinel whom 
he finds aſleep. And the Britiſh Articles de- 


Death, 


ij by all modern Rules of War, ſtill adjudged 
capital; and in particular it's expreſly ſo pro- 


. 
—_—_— 
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44. 27. (b) A. 36 (e) Eg. Art. 
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awarded. by the modern Datch (a) military | ; 
[aſtruftions : And it's generally the Opinion 
of learned Writers on theſe Heads, That an | 
Officer is at Liberty, and has his Choice, whe- 


clare, (b) That a Centinel who (hall be found 
ſeeping in any Poſt, Gariſon, Trench, or the 
like, (while he ſhould be upon his Duty) ſhall. 
uffer Death. And as to förſaking a Centinel. 
poſt, the ſame Articles expreſs (ci, That if 4 
Centinel or Perdu (hall forſake his Place before 

he be relieved or drawn off, or upon Diſcovery,  :; 
of ax Enemy, ſhall not give Warning to hi: 
Quarters, according to Direction, he ſhall ſuffer 


64. Reſiſting Officers in executing their Duty, 2 


vided < .. 


1 77 


4 [1 


- 2 1 
Ferre. 


W military Crinies. © Tit. N. 
i | vided by the States of Holland (a). And hence 
wr mt Was that an Officer there, having ſomeYears 
, killed a private Soldier, who had offered 
| Violence to him, was ſolemnly abſolved b 
ms their grand Council of War (). And fince 
wn interior and ſubaltern Commanders, do un- 
W- doubtedly ow the fame Reſpect to their 
8. - Superiors, that private Soldiers do to 
them ; therefore by the modern European 
Conſtitutions, all Contumacy in Subalterns, 
wy againſt their Colonels or general Perſons, is 
my equally capital (e). And by the forefaid 
: (Brztiſh Articles, If any inferior Officer or Soldier, 
Pal refuſe to obey his ſuperior Officer, he is to le 
N 5 Ig Pteniſbea with Death (4). But if any ſuch Of. 
WE - ficer or Soldier ſhall only behave himſelf diſre- 
ki Tettfully, towards the General, &c. or ſpeak 
Words tending to his Hurt or Diſhonour, he 
is to be puniſhed according to the Nature and 
Quality of the Offence, by the Judgment of | 
the general Court Martial (e). Let if a Sol- 
dier preſume to reſiſt any Officer in the Exe- 
cution of his Office, or ſhall ſtrike, or lift up 
his Hand to ſtrike, or ſhall draw or offer to 
draw, or lift up any Weapon againſt his ſu- 
Perior Officer, upon any Pretence whatſoever, 
hie is to die for it. And even by a late E 
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al 77. (b) Vort. de Fur. milit. Cap. 4. d. 25; 


(c) Dutch bra, Art. 57, (d) Ari, 16. (e) Arti. 
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ticles of War. : cd a ria” Do EO 
55. But ftill the above mentioned Caveat , 
touching ſupercilious Behaviour of Officers to- 


Chaſtiſement be found to have exceeded all 


Bounds, Redreſs will undoubredly be given. 
Thus ſome Years ago, a Captain of Horſe in 

the Daten Service, having exceeded Meaſure © 
in chaſtiſing a Trooper, and with his Sword 


cut off his Noſe, Was by their grand Court 


Martial, fined in 1 20 Florines, to the Party 


mured. 


8 N " YA oF: 22 1 | : | 
$6. Forſaking Ranks, or going aſide without 


ere, While the Army is marching. (which 


have mentioned in the ninth Place) is in our 


Days, for the moft Part, only puniſhable at 
Diſcretion, But in this Caſes it will not avail 
for an Excuſe, that they have a juſt and ne- 


ceflary Cauſe for going aſide, unleſs the Affair. 


be ſuch as ſuffers no Delay. 


the 
7 


— 


(a) Anno 7. Am Reg. 


wards thoſe under their Command, is very fit_ 
to be obſerved even in our Days. For if 


57. As to extring a Camp or City by unuſual. 
Ways, the Puniſhment of that, according to 
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Of military Crimes. 265 
a& of Parliament (4), a Soldier (-compre-. - 
hending marine Regiments ) his reſiſting his 
Officer, is declared Felony. But the AQ it 
ſelf declares alſo, That this is nowiſe' to 
abridge the Sovereign's Power, in making Ar- 
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the Britiſb Articles, is only arbitrary (29. But 
by the Datch Inſtructions, it's capital 0). 
58. By the Cuſtom of the Low Countries, 
the Ring-leaders of a Mutiny are commonly ei- 

ther hanged, beheaded, or ſhot to Death (c 
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Martial, or Commander in Chief thinks fit, 
are taken by Lot, and hanged up-in View of 
= the Army. Further, according to the Dutch 
= Articles, all ſuch as keep Night Conventicles, 
wy . ſecret Meetings, &c.. are puniſhable as My. 
EE  tineers (d). But if Officers be found guilty. of 


we . puniſhed to the Death, as Ring- leaders of the 
= - Mutiny ſe): Which alſo has frequently been 
38 extended even to Serjeants. But by Her late 
a  DMajeſty's Rules and Articles for Government 


general, whether of Officers or Soldiers, or 
100 both, is capital. And in particular, © If any 
WE - © Number of Soldiers preſume to aſſemble to 


' 


manding their Pay, or demand it in a mutin- 
BE. ©ous Manner, not only inferior Officers that 
= are acceſſory thereto, are to ſuffer Death as 


© private 


's 
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But if theſe cannot be diſtinctly known from 
the reſt; then, as many of them as the Court 


ſuch Practices, they before the reſt, are to be 


of her Land Forces beyond Sea, Mutiny in 


e take Counſel among themſelves, for de- 


the Heads and Ring - leaders, but alſo all the 
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| « private Soldiers,. who are any Way ingaged 

« therein. And if any Captain, being privy 

« thereto, ſhall not ſuppreſs the fame, or com- 
plain of it, he is likewiſe puniſhable to 
« Death (4). And Officers and Soldiers are 
further prohibited to utter any Words tend- 
ing to Sedition or Mutiny, upon the like 
„Pain. Nay, whoſoever hears any mutinous 
or ſeditious Words ſpoken, and does not 
«with all poſſible Speed reveal the ſame to his 
« ſuperior Officer, is likewiſe declared puniſh- 
able to Death; But as to this Crime and its 
Puniſhment within Britaiz, the Reader is re- 


- 


ferred to F. 52. | | 
59. By the aforeſaid Britiſh Articles (%, Al 
Officers and Soldiers are ſtrictiy prohibited to uſe 
any traiterous Words againſt the ſacred Perſon - 
of. His or Her Majeſty, upon Pain of Death. 
And according to the Dateh Iaſtructions (e), 
all Curſing or Reviling the States-general, the 
Council of State, or Governours of Provinces, 
is in the ſame Manner puniſhable. And indeed, 
as ſuch Expreſſions are very fitly compared 
by the P/almiſt (d), to the cutting of 4 Razor, 
lo hence it is, That Solomon molt ſagely in- 
joins (e), to forbear curſing the King even in 
cur Thought. For ſure there is not a more 
evident 
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Ca) Art. 14; (b) Art. 8. (e) Art. 9. Cd) Plal, $2.53 © 
Pal, 59. 8. © Eeelel. 10. 8. 


_ 


eco militay Crimes Tit. N. 
= | evident Demonſtration of à malevolent Di- 
me poſition of Mind againſt a Prince or State, 
than ſuch reviling traiterous Expreffions ; the 
traducing a Government being, we knoy, 
the Prelude to the caſting it off; mutinoys 
and ſeditious Words, the forelorn Hope to 
Rebellion. And tho', out of an affected Cle. 
mmeney, the Romas Emperours Arcadias and 
Honorius (a), refuſed. to puniſh ſuch intem- 
perate Speeches, becauſe, ſay they, Si id ex 
Levitate proceſſerit, tontimnendum eſt; fi ex In 
wy ana, Miſeratibne digniſimum; ſi ab Injuri 
tem tendum; Let it's obvious to any who 
have looked into the Lives of theſe two Prin- 
des, that this idle and unſeaſonable Clemency, 
turned to a very ſad Account to them, they 
tHhaving run more Risks of forfeiting both their 
Crowns and Lives hy Mutinies and Rebellion 
than any other of all the Roman Emperours. 
Beſides, it would be conſidered, that the above. 
cited Law, makes no Mention of Soldiers, and . 
therefore can never be extended ſo as to com- 
prehend them: For ſince they do break! 
Prince's Bread, and are maintained at his 
Charges, a far greater Modeſty of Speech, may 
very juſtly be expected from them than others 
and conſequently, even according to the Roman 
Law, when they let looſe their Tongues 
| againſ 


PA 


___ 


(a) L. un. c. ſi quis Imp. maledix. 
5 X 
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zgainſt the Government, they are moſt juſtly 
he other Men. ien ENTS N 11201901 14 


60. As to Wounding, Beatingy, &c. the mo- 10- 
dern Martial-Laws are much ſeverer than 


Two Soldiers in the States of Holland's Ser- 
vice in Flanders, were condemned to be ſhot 
to Death, for drawing their Swords and 

wounding each other, upon the Head of the 
Regiment (4). Nay, tis now generally ca- 
pital to draw a Sword in a Camp, Gariſon, 
t. with Intention to hurt or Wound any but 
the Enemy (6); and, by the Sea-Laws bf moſt 
of the maritime Powers, whoever draws a 
Sword, Dagger, Knife, &c. upon his Fel- 
low, is either to have a Knife {truck through 
his Hand, and drawnout betwixt the Fingers, 

or is to be keelhailed ; altho he have been pre- 
vented, and has given no Wound (c). But 
Beating or Wounding with any other Weapon, 
s now commonly puniſhed there with the 

Loſs of the right Hand (d): And as to leſ- 
ler Injuries or Affronts, the Dutch military 
Inſtructions ſeem in ſome Meaſure to have in- 


2 . . 53% * 
oe. troduced again the ancient Roman Pain of 
* | „ SAS 951” - T8082 


gaink 


(a) Voet. de Jur. millt Cap. 4. S. 46. Cb) Dutch At 
N, (e) Jo. Loccenius de Fur. maritim, Lib, 3. C. 8. 
Nen. 18. (d) Dutch Art. 18. & 33, - 
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thoſe of the Ancients. Thus 24 Jaue 1631, 
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= if a Soldier give his Fellow a Box on the E, 
be is to receive the like from him on the Head 
| of the Regiment; or, if an Affront of am 


longing to the Family where he quarters, he 


|. '  .. Eaſhiered with Diſgrace (4). Which laſt Py 
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. (Talios : For, by their late military Law (. 
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dained in a publick Manner to repair th 


ry ſhould/expreſly: crave. it (c). But if a Sl 
dier beat, wound, or hurt any - Perſon be. 
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E), for. the firſt Fault, ordained to ſuffer Three 
Days Impriſonment, and to be fed with Bread 
and Water; but, for the ſecond, he is to be 


niſhment is alſo awarded to him, who refuſe 

to be reconciled with his Adverſary, in Caf 

| it cannot be proven who gave. the firſt Oed 
| Z the 
51. But the Britiſh Articles are yet ſome¶ ſc 
5 . what ſeverer on this Head. For according i tha 
. them, Whoſoever, in Preſence of the Com and 
| „ mander in Chief, draws his Sword, With Uh 
/  F* Purpoſe to do Miſchief, or in Anger draw: 
it, whilft his Colours are flying, either it Day 


_ 22 —— 
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15 attel or upon the March, unleſs it be + ll t 
* gainſt the Enemy, is to be puniſhed wi 
N | Be. 6c Deat 
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« Death (a), And as to Affronts, all reproach- 
u ful or provoking Speeches or Acts of one 
« Soldier to another, are declared puniſhable 
« by Impriſonment, and asking Pardon of 
© the Perſon offended, as alſo ſuch further Pu- 
« niſhment as a Court-Martial ſhall think 
« fir (H). But if a Soldier beat or abuſe his 
« Holt, or any belonging to the Family, he 
« is ordained to be put in Irons for it, and 
« for the ſecond Fault to be further puniſhed 
« 2nd the Party wronged, in both Caſes, to 
& have amends made him (c. But raviſh- 
ity of Women, whether belonging to Friends 
or Foes, is abſolutely declared capital (d). 
62. The Method I have mentioned, of pu- 
blick Reparation of Affronts or Injuries done 
by one Soldier to another, has been undoubt- 
edly choſen by modern Princes, to remove 
the common Excuſe for Doelling, viz. That 
ſuch Aﬀronts are irreparable any other Way, 
than by the injured Party's avenging himſelfy. 
and challenging the other; a harbarous Cuſtom; 
wherein *tis hard to define whether the Wic- 
kedneſs or Folly be greater; yet even in our 
Days it ſtill maintains its Way, in Spighr of 
all the Methods either God or Man has uſed, 
to make Soldiers ** or wiſes, For as 8 
| | | the 
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| J 
; the Martial Laws about Duelling, the Stats; WM « 
off Holand in their late Inſtructions (a), ha Ml « 
declared, That whoſoever, without the Gen,  « 
ral Leave, ſhall ſend a Challenge to another, Wl « 
tho” they do not actual fight, ſball ſuffer Dea 
For it. Which Paniſhment is alſo by the ſaid Ml « 
Inſtructions (6), extended to the Captain of Ml « 
the Guard, who knows of the Quarrel, and 
yet ſuffers them to go out to fight. And il © 
by Her late Majeſty's Articles, (for taking af 
all ſuch Excuſes) tis ordained, * That H am 
inferior Officer be wronged by his Officer, th 
* he ſhall complain to his Colonel, who is to © 
* redrefs the ſame; or if he do not, the . 
« ty aggrieved is to apply to the general Off. 
* cer for Reparation : But if the Accuſation\il «© 
« be falſe, the Complaint is to be punifhed BM © 
* at the Diſcretion of a Court-Martial (% 
And asto-Quarrels betwixt Equals, it is there WM © 
ordered, That if any Fray ſhall happen MW * 
within the Camp, or Place of Gariſon, in“ 
& any of the Soldiers Lodgings, or where they Wh * 
© meet, it is tobe enquired into by the Officer WI 
of the Regiment, and the Beginners and Pur- Mel 
“ ſuers thereof puniſhed, according to the W'* 
& Quality of the Offence. And, by another W's 
Article (d), All Officers and Soldiers are pro 
4 hibited to ſend a Challenge to any othe! , 
| 4 7 
— — — ———— 
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BY © (2) 4:38, (v) 4rt.43. (e) Art. 61. (d) 44. 28 
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« to fight a Duel, or to upbraid one another for 


ave Wl © refuſing a Challenge: And Her Majeſty doth 
ene. © there acquit and diſcharge all Men that 
ber, “ have Quarrels offered, or Challenges made 
eath WF © to them, of all Diſgrace or Opinion of Diſ- 


advantage; fince they but do the Duty of 
„Soldiers, who ought to ſubject themſelves 
© to Diſcipline; and they that provoke 
them are ordained to be proceeded againſt, 
© as Breakers of Diſcipline, and Enemies to 
Her Majeſty's Service. And it. is there .tur- 
ther declared, © That» whoever ſhall offend 


* he ſhall be caſhiered; and if a private Sol- 
* dier, he ſhall ride the wooden Horſe, and 
Abe further puniſhed, as a Court-Mar- 
* tial ſhall think fit. And if any Corporal, 
* or other Officer commanding a Guard, ſhall 
* willingly or knowingly ſuffer either Sol- 
* diers or Officers to go ſorth to Duel, it is 
* there appointed, That he ſhall be puniſhed 

* for it with Death. 1 
63. Moreover, according to the ſaid Arti- 
cles, © All Officers of what Condition ſoever, 
are impowered to part and quell all Quar- 
'* rels, Frays, or ſudden Diſorders between 
* Soldiers and Officers, tho? of another Cors, 
and to commit the diſorderly. Perſons, till 
their proper Officers be acquainted there- 
with: And whoſoever reſiſts ſuch an Offi- 
. cer, or draws his Sword upon; him, is or- 
| Ss 3 *- a 


in either of theſe Caſes, if he be an Officer, 
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„ gained to be ſeverely puniſhed, as the ge. 
„ neral Court- Martial ſhall appoint (a). 


64. Further yet, If Two or more, going che 
into the Field to fight a Duel, ſhall draw ther n 
Swords or other Weapons, and fight, the Ml © © 
neither of them fall upon the Spot, nor dy Ml © © 

. * afterwards of any Wound there received, they {Ml © | 
are, by the ſaid Britiſþ Articles appointed tb. 

dy for it (6). VV 
6. And Laſth, In all Caſes of Duels, the 40 
Seconds and Carriers of the Challenges are, . 


by Her late Majeſy's Inſtructions, appointel 
to be taken as Principals, and puniſhed ac: 
cordingly (c). 2 
66. As to plundering the Country, by the 
military Laws of France, If Soldiers above th: 
Number of Four, without a Paſs or Furl, 
preſume to go aſide from the Army, and quart 


themſelvesgn Cities, Villages, &c. and refuſe u A; 
pay their Hof for what they receive, the Count Ml © 
(in Imitation of the Roman Conſtitution) i We! 
impom ered and authorized to conveen in Arm My 
againſt them, and, without Fear of being call W's 
to Account for the Slaughter, have Liberty 1 = 


put them all to the Sword (d). But in the Ne 


therlanas, ſuch are only to undergo a corpord 
1 Pi- 


— | 


(a) Art. 38. Cb) Art. 38. (e) "Art. 38. (d) Inet 
in 5 nchirid. Jar. Gall, verb. Pane Pecinisria Pag, i 
278. | | 


Tit. IX. Of military Crimes. 25: 3 
Puniſhment, which is never extended fo far as 
Death (4). Yet, by the Britiſb Articles for 
ne WY be Forces beyond Sea, it is enjoined, * That 
en“ no Perſon ſhall extort free Quarters, or ſhall 
ho WM © commit any Waſte or Spoil, or deface Walks 
of Trees, Parks, Warrens, Fiſh-ponds, 
© Houſes, or Gardens, tread down or other- 
4 wiſe deſtroy ſtanding Corn in the Ear, or 
[4 ſhall put their Horſes into Meadows, with- 
« out Leave from their ſuperior Officer, upon 
« Pain of a ſevere arbitrary Puniſhment. And 
* if any Officer or Soldier exact Money, or 
* wilfully burn any Houſe, Barn, Stack of 
* Corn, Hay or Straw, or any Ship, Boat 
* or Carriage, or any Thing which may 
* ſerve for Proviſion of the Army, without 
* Order from the Commander in Chief, he is 
to ſuffer Death for it (C). 

67. And as. to the Forces within Britain, 


et 
a tis ſtatute in ſeveral Exgliſb Acts of Parlia- 
nent made fince the Revolution, touching 
Im Mutiny and Deſertion, That an Officer de ſtroy- 
ag the Game, ſhall forfeit 5 i to the Poor; 
5 the Commander in Chief is to forfeit 10 
V ilings, for every ſuch Offence committed by a 
pord oldier under his Command. 3 

pi. 68. Moreover, for the eaſier Diſcovery of 


ſach Robberies, and that the Actors may be 
2 8 7 brought | 


% Dutch Ari, 14. C. 20, Age Le 11. ff. de Fes 
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12 brought to condign Puniſhment ; and to pre- 
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vent their alledging that, ſuch Spoils were 
taken from the Enemy, all Soldiers in Places 
beyond Sea (as I have already obſerved Tit, 
6. b. 23.) are, by the Articles of War, ſtrit. 


1 prohibited to fell or diſpoſe upon Whatever the 
65 ſhall take from the Enemy, in private ; 
Excurſions and Parties, any where but in the Wi cg 
Camp or Gariſon; and are ordained to give Wl oth 
up a Note of what they have taken, to the I py 
Governour, within 3 Hours after they return, fru 
that ſo they may be marked; To the End, Ml 55 
that if they be found to belong to Friends of WM yi; 
Confederates, they may be reſtored ; and or 
this upon Pain of Death, if ſuch Goqds be 50, 
any where elſe diſpoſed upon (4). Which ca. ;;, 
pital Puniſhment, with the Forfeiture of al o- 

their Goods, is alſo very juſtly extended, by Wi :,, 


the modern Cuſtoms of all European Nations, 
to Pirates and Robbers at ea. 
609. As to ſtealing from Fellow Soldiers in 
the Camp or Gariſon, the Puniſhment in 
France and the Netherlands, is for the molt 
Part arbitrary (b). But if neceſſary Proviſ. 
ons for the Army be ſtoln or robbed, not in 
the Camp, but while they are carrying..thi- 
ther; or it any Violence be done to ſucis 
bring Victuals, Cc. to the Camp or Gariſot, 


— —— 
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Ca) Dutch Art. 63, 64. () Dutch Art. 74. 1 
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or their Horſes or Goods taken; the Crime is 


re Wl every where capital-(«). The Reaſon of 
es WF which Severity is, That a few ſuch Robbers 
ts or Pilferers may occaſion a whole Army to 
. ſtarve, all Commerce with the Camp being 


thereby interrupted. - _ bs 

70. Stealing of Ammunition is alſo generally 
capital, unleſs it be the firſt Fault, or ſome 
other extenuating Circumſtance concur. Which 
Puniſhment reaches alſo thoſe, who being in- 
truſted with keeping the Ammunition, do im- 
bezil the ſame (6) ; as alſo the Imbezilers of 
Victuals (c). But, according to the Engliſh 
ordinary Law, To imbezil Twenty Shillings 
worth of the Sovereign's Ordnance, Ammunie 
tion, or Victual provided for War, for Lutre, 
or with Purpoſe to hinder the Service, is ad- 
judged Felony, if proſecuted within the Tear (d). 
71. Matiny for Want of Pay (as is already 
remarked) is alſo capital by all modern mi- 
litary Laws (e). But detaining all or Part of 
Soldiers Pay, is now puniſhable in Hollaud b 
caſhicring the Officer (%; and, by a Clauſe 
in the Britiſb Act of Parliament againſt Mu- 
tiny and Deſertion, No Officer is to be allowed 
any Sum on Pretence that it had been advanced to 
any Soldier. | br 


72. Such 
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- pliment of Men, or refuſe to draw them out, Ml do 


ſter- Rolle, and is not aSoldier, is to ſuffer Death 
or it (by. But according to Her late Maje- 


miſſary- General of the Muſters, that by their 


' Into their Places reſpectively; and theſe Cer- 


Pain of caſhiering, or an arbitrary Puniſh- 
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rs as have not their full Com. 


when the Commiſſary-General of the Maſters Ca 


. requires it; as alſo both the Borrower and IM ſen 
Tehder of Horſe or Arms for a Muſter, are 


by the Dutch Articles declared puniſhable by 
caſhiering (4). And by the Inſtructions given 
by the States of Holland to the ſaid Commiſſe 
ries, Whoever lends his Name to fill ap the Mu. 


fty's Articles for Her Forces beyond Sea, when 
a Colonel or Captain diſmiſſes any of his Men, 
he is forthwith to certify the ſame to the Com- 


Approbation, ſuch ' Non-commiſſion Officers 
or Soldiers were diſcharged, and others taken 


tificates are to expreſs the Day of each ſuch 
Soldier's Diſcharge or Death, and who hath 
been. entertained in his Place ; and this upon 
ment (c. | | 

73. Further, by the ſaid Articles (4), all 
Captains' are under the foreſaid Penalty en- 
joined, to uſe their utmoſt Endeavour to have 
their Troops and Companies complete and 
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(a) Dutch Art. 69. & 76s 


5 4 (b) Art. 7: (£) Brit 
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Tit: IX. Of military Crimes 28 
„l, and no Soldier's Duty is allowed to be 
„done by any other than himſelf; except in 
Caſe of Sickneſs, Diſability, neceſſary Ab- 
WWW Ee 
74. As to His Majeſty's Forces within the 


. Dominions,by the ancient Law of England (a), 
A Captain who has not the whole Number of his. 
Soldiers, or does not pay them their due Wages 
within Six Days after he receives them, forfeits 
all bis Goods and Chattels, and is to ſuffer Im. 
priſonment. But the ordinary late Anniver- 
fry Ads againſt Mutiny and Deſertion, con- 

tain very ſevere Clauſes touching this Parti- 
cular : Such as, That Procurers of falſe Cer- 
tificates, or Makers of them, to excuſe Sol- 
diers for Abſence from any Service, are fined 
in 50 Pounds, caſhiered, and for ever thence- 
forth diſabled to ferve, . All falſe. Mu- 
ſters are alſo there prohibited, under the Two 
laſt named Penalties, beſides a Fine of 100 
Pounds. And for preventing all Cozenage of 
this Kind, the chief Magiſtrate of the Place 
is ordained to be preſent at Muſters; and 
Muſter-maſters not giving Notice to them, 
or refuſing them Alliance are fined in 50 ÞI, 
and diſcharged from their Office. Further 
yet, a Perſon falſly muſtered, is by the ſaid 
Acts ordained to be committed to the —_ 

| * 
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olf Correction for Ten Days, and to have his 
Ears cut off. And if any lend a Horſe to be 
my muſtered not belonging to the "Troop, he is 
to forfeit the Horſe to the Informer, it he was 
his own; otherwiſe twenty Pounds. A Pay. 
maſter alſo or Officer, who detains any Pay 
above a Month, if himſelf have received 
it, is ordained to be broken, and to forfeit 
100 Pounds to the Informer. The aforeſaid 
Penalty of falſe Muſters, is alſo awarded to 
ſuch Officers, as bring a falſe Certificate of the 
Names of ſuch as are ſick, or have Leave to 
. be abſent, or have deſerted ; the like if they 
Mall muſter any Officer's Servant, or any Per. 
fon by a wrong Name knowingly. Lafth, 
The Penalty is alſo extended to. ſuch Officers 
as muſter Men before they be brought before 
a Juſtice of Peace, or Magiſtrate, and there 

declare their free Conſent to be liſted. 
75. Running away from the Enſigns or Colours 
during an Engagement, is by the States of 
Holland's Articles, only puniſhable with a cor- 
poral Pain not extending to Death (a). Yet 
the quiting or loſing Colours, has by all Na- 
tions ever been looked upon as a Thing moſt 
ignominious and diſgraceful ; and therefore 
it's now a general Cuſtom for Standard ot 
Exſign Bearers, when they deſpair of preſerving 
them 


— 
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is W them otherwiſe, to pluck them off the Spear, 

x and either ſave them by a ſpeedy Retreat, or 

1 die in the Bed of Honour. An arbitrary cor- 

poral Puniſhment alſo by the ſaid Dutch Ar- 

ticles (4), awarded to ſuch as reveal the 

Watch-word or Parol, to Strangers. But Her 

late Majeſty's Inſtruftions for her Forces be- 

yond Sea, are in theſe two Caſes much ſe- 

verer. For by them, — runs from his 

Colours, or doth not defend the ſame to the ut- 

moſt of his Power; or makes known the Watch- 

word without Order, or gives any other Word 

bat what is given by the Officer, he is to ſuffer 

Death (b). 1 

76. To loſe Arms in Battels or Sieges, is now, 
as among the Ancients, thought very diſ- 

graceful ; and therefore it is an ordinary Ar- 

ticle in Capitulations for ſurrendring of 
Towns, That the Beſieged ſhall march out 

with their Arms. And by the Holland Ar- 

ticles, whoever breaks, loſes, ſells, impig- 
norates, or otherwiſe diſpoſes upon his Arms, 

is to, forfeit half a Year's Pay (c); but if he 

loſe them at Game, he is to be broken with 

Diſgrace (d). And left the Simplicity of 
Soldiers ſhould be abuſed by others, it is ap- 

pointed, That whoſoever. ſhall receive a 


Soldier“ 


. 


— — 


* Att, 29. (b) Art. 26. & 35» (e) Art. 71; (d) Art, 
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a Fellow ſoldier's 
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Soldier's Arms in Pledge, ſhall forfeit- double 


the Sum lent upon them (a). But ſealing 
Arms, is by the ſaid Ar. 


ticles punifhable ſometimes with Forfeiture 


* 


of three Months Pay; ſometimes, accordin 
to the Circumſtances of the Fact, the Offender 


is to be ſubjected to a corporal Puniſh. 
ment (6). But by the Eugliſp Articles for 
the Forces beyond, Sea, If any Trooper or 
Dragoon loſe or ſpoil his Horſe, or a Foot 
Soldier his Arms, or any Part thereof, by 
* Negligence or Gaming, he is to remain in 
* rhe Quality of a Pioneer Scavenger, till he 
© be furniſhed at his own Charge, with as 

good as were loſt; and if he be not able, 


the one half of his Pay i is to be deducted, and 
«et apart for the providing of it, till it be 


* furniſhed (c). Soldiers are thereby. alſo pro- 
*hibited to ſell, or negligently or wilfully 
7 break their Arms, or any Part thereof; or 

any Hatchets, Spades, Shovels, Pick. axes, 
© or other Neceſſaries of War, upon Pain of 
« being puniſhed at Diſcretion. And where 
Arms or other Neceſſaries foreſaid are 


* © pawned, they are to be forfeited and ſeized 


«on for the Uſe of the Publick. 


* 77. But ſtealing of Arms from other Soldiers, 
8 


generally all Theft and Robbery commit. 


ted 


* 


1 * 1 « >. 7 7 — 9 — — 


@) Art. 72. (b) Art. 74. (e) bt. 44s 


my, are by Her Majeſty's ſaid Articles de- 
clared puniſhable with Death (2). And with 
Reſpect to the Forces within His Majeſty's 
Dominions, by the old Exgliſb Law (), 4 
Soldier that made away his Horſe or Arms, was 
10 ſuffer Impriſonment without Bail, till be ſhould 


ſatisfie the Party, at whoſe Charge he was ſent 


tt. | 


78. But beſides diſpoſing upon Arms, the 
modern military Law-givers have thought it 
no {mall Delinquency in a Soldier, to repair 
to the Parade to keep Guard, wanting any 
of his Arms; and therefore the States of Ho 


land ordain ſuch to be Impriſoned three Days 


for the firſt Fault, and to fuffer a ſeverer 
arbitrary Puniſhment for the ſecond ; but for 
the third, to be ſhot to Death (c). And by 
Her late Majeſty's Articles, © Whoſoever fails 


"ar th; beating of a Drum or Sound of a 


Trumpet, or upon an Alarm given, to repair 
2 to his Colours, with his Arms decently kept, 
Neceſſity to hinder him from the ſame) is 
v ordained either to be put in Irons, or to ſuffer 


*{\uch other Puniſhment as a Court- martial 


I ſhall think fit. But if a Soldier without rea- 
ſonable Cauſe, abſent himſelf; when Warn- 


bc ing 


(3) Art, 20, (b) Stat. 2, &. 3. Ed: 6.23 (e) Art 98, 
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ted by any Perſon in or belonging to the Ar- 


and well fixed ( unleſs there be an evident 
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| «wiſe to be puniſhed at the Diſcretion of the 


„ _- 80, But there remains a yet more barbarous 


| Of military Crimes Tit. N 
ing is given for ſetting the Watch by Beat 
© of Drum, Sound of Trumpet, &c. he is ap 
© pointed to ride the wooden Horſe, or other: 
RT i I S 
79. Further yet, by the modern French and 
Datch Articles (), all Soldiers are prohibited 
upon Pain of Death, to diſmiſs their Priſoners, 
even after, their Ranſom is paid, without firſ 
-acquainting the General. And this, that it 
may appear whether thoſe Captives have been 
Deſerters, or perhaps guilty of ſome ſuch 
other atrocious Crimes, as render them in- 
capable of being ranſfomed. 
Crime, but too often in theſe degenerate Days, 
committed beyond Sea, whereof there is not 
indeed the leaſt Mention in the common Lan, 
(perhaps becauſe none of the Ancients had at- 
_ rived at fuch a Height of Wickedaeſs) and that 
is, when a Soldier in Battel takes only one or 
two Priſoners, and thinking it not worth the 
while to deliver them up to his General, (the 
Ranſom being ſo ſmall ) kills them in cold 
Blood, after Quarters fairly given. This Crime 
how execrable and barbarous ſoever, is yet by 
the States of Holland's late Articles of War (c), 
only declared puniſhable by Caſhiering and Baniſb- 
ment: Tho! ſome of their Authors make 


— 


Mention 


Ca) Art, 3. O Dutch Ark 6. C0 N % 
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Mention of Decifions of a much older Date (a), 
where this Barbarity was capitally puniſhed; 
which is alſo conſonant to Her late Britannick 
Majeſty's Articles for Her Forces beyond 
—_— ge EW 
31. Whether the Gailt of this inhumane 
and perfidious PraQtice, is (as in all other - 
Crimes) greatly inhanſed as well by the 
Quality of the Offenders, as Multitude of the 
Sufferers, is a Queſtion that ſure can never be 
reſolved in the negative; or make that rhe 
rerfidious and deliberate Murder of Thou- 
ſands of Men, acted by Command of pablick 
Authority, ſhall not be a greater Crime, than 
the Slaughter of one or two by a private Sol- 
dier. And upon this Meaſure, ſome Mens 
Accounts are like to rife to a dreadful Height, 
yet Experience ſadly here verifies the old 
poet ical Aphoriſm: 


Malti committunt eadem diverſo crimina fato: 
Ile crucem pretium ſcaleris tulit, hic diadema. 


Nay, as flagrant as it is, we want not ſome 
notable Examples of it in this Iland; and the 
Murder in cold Blood of moſt part of the 
Marqueſs of Moztroſe his Foot Army the Day 
after the Battel of Philiphangh, tho? they had 

. : fairly 


. 
1 


(2) Particularly one upon the 10th July 1638. (b) Art. 19; 
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fairly capitulate with the General for fre 


Qaarters; (nay ſome of the moſt eminent Men 
in the Nation, who there had ſurrendred on 
theſe Conditions, being nevertheleſs thereafter 


- condemned by a ſupreme Judicature, and exe: 


cuted ) and the fame Tragedy two Years 
thereafter reacted upon M Donald's Men in 
Kintire (and both of them with Conſent 


and Approbation of our then Governours) 


are ſo well known, and withall ſo melancholij In- 
ſtances, that I ſhall forbear further to inſiſt on 
them, and only wiſh. That zo Man's Memory 
were qualified to ſuggeſt a much freſher Example, 
But to take another Turn, 
82. That unaccountable Piece of Roman Se 
verity againſt ſuch Soldiers as ſuffered them 
ſelves to be taken Priſoners, is no where now 
practiſed : 9 by the French, Dutch, and 
Britiſh Articles, their Pay is appointed to run 
on, and their Names to ſtand and be recited 
iu the Muſter-tolls, as well as of thoſe who 
are preſent; weich the States of Holland in 


particular have ſet down in their InſtruQions 
to the Commiſſaries for Mufters (a). 


$3. The fame alſo is now univerſally in- 


7 joined, with Reſpect to fick and wounded Sol 


diers: Thus in Her late Britannick Majeſty's 
Articles for Her Forces in Flanders, & c. 555 
| is 


N 


7 @ N. 14 


— 
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ais appointed, That if any Soldier be fick, 
& younded. or maimed in Her Majeſty's Ser- 
«ice, he Thall be ſent out of the Camp, to 
«me fit Place for his Recovery, where he 
a ſhall be provided for by the Officer appoin- 
«ted to take Care of the ſick and wounded 
«Soldiers, and his Wages and Pay ſhall go on 
and be guely paid, till it does appear that 
a he can be no longer ſerviceable in the Ar- 
amy, and then he is to be ſent by Paſs to 
*his Country, with Money to bear his 
Charges in his Travel; or ſuch other Pio- 
«yiſfions are to be made for him, as Her Ma- 
*eſty or Succeſſors ſhall direct (47. 

$4. And as to the Forces here within His A4. 
%s Dominions, there is an Exgliſh Statute. 
made in the Days of Queen Elizabeth (b), de- 
caring, That the more Part of the Juſtices of © 
Prace, yearly in their Faſter Seſſions, ſhall have 
Power to charge every Pariſh with a weekly Re- 
lief of maimed Soldiers and Mariners, x4 that 
10 Pariſh pay weekly above ten Pence, nor under 
imo Pence, &c; | 

85. Couhterfeiting Sickneſs, or marching 
with the Baggage without their Captain's 
Knowledge, is (till in our Days puniſhable at 
leaſt by Caſhiering with Diſgrace ; in which 
Cale they get . Paſs nor Atrears.'(c). 


1 — 


i a) Art, 40. (b) Stat. 43. Eliz. 3. ( Dutch Art 
FFW 8 1 Y 


j 


4 


C 


uuafit for Service, are long ſince generally out. 


Fart voluntarly lifted. 


o 
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FVaet the ſevere Roman Laws againſt debilitat. 


e ticles, That all Commiſſions to Officers i 


* fairly written; with Certification, that ho 


ue, 4 


ing or maiming one's ſelf, ſo as to render him 
dated; our Soldiers now being for the moſt 


86. Plarality of Poſts whether in the ſame ot 
different Regiments, (which I mentioned in 
the laſt Place) is in the Netherlands puniſhed 
at Diſcretion (a): Which takes Place al 
among the Britiſb Forces beyond Sea. And 
for preventing and diſcovering ſuch Abuſes, 
In It is appointed by Her late Majeſty's Ar- 


Pay, ſhall be brought to the Commiſſary of 
*the Muſters, and Secretary at War, who 
*are to receive and enter the ſame in a Book 


*©Commiſſion-Officer, without ſuch Entry, 
«ſhall be allowed in Muſter (). And fur. 
ther, by a Clauſe in the ordinary anniverſary 
Act of Parliament againſt Mutiny. and Deſer- 
tion within the Dominions, It is ſtatute, 
That every Commiſſion- Officer ſha]l ſwear on 
*the Bible, at his Entry, that he gave no 
Bribe, & c. for obtaining his Commiffion. 
87. Beſides theſe, there are ſeveral other 
Le ary Articles of War ( with the Pepalties 
rded to the Tranſgreſſors of them) that of 
* / Courſe 


* 


(a) Dutch Art. 50, (b) Art. 41. 


Tit. Ir U nilday Gries, 291 Wl 
Courſe are injoined by moſt Princes and States 
ol Europe; and whereof I fiad go Mention in 
the common Law; ſuah as, Firft, Concerning 
Soldiers their giving due Attendance:on divine 
Service, under Pain both of a pecuniary Mulkt, 
and corporal Puniſhment (a). aug, The pe- 
cuniary Fines of Suttlets &c; who intertain 
Soldiers during that Time (0%. 34h, Touch- 
ing the Mulcts and Penalties of Swearing and 
Carſing, and the corporal Puniſhment of Blaſ- 
phemizg, or impugning any Article of Religi- 
on (c). Athly, Concerning the capital Puniſh- 
ment of profaning or plundering Churches, 
Chappels, &c. or offering Violence to Chaplains, 
or Miniſters (d): For which the Reader is 
referred to the Articles themſelves. 39, Who- 
| ever violates any fafe Conduff or Protettion gi⸗ 
ven by the Crown, or Commander in Chief, 
is by the ſaid Britiſh Articles, to ſuffer 
y Death (e). 6thly, Soldiers are ordered go keep 
fo Silence While the Army is marching, imbattel- 
„ ling, or taking up their Quarters (to the End 
n W that their Officers may be heard, and their 
o WW Orders executed) upon Pain of Puniſhment at 
Diſcretion (F), 9thly, An arbitrary Puniſh- 
r ment is likewiſe awarded to ſuch, as ſhoot 4 
's Wl Maſquer in the Night, alter the Watch is 
" To fee 


1 


— — 2 
— 


(2) Britiſh Arr, 1, (b) Art. 2. (e) Art, 3. & 4; 
(8) Art. 3. C) Art, 13. Cf) At, 18, N 


of military Crimes: Tit. N. 
ſet (a). Sthh, The like as to Victaallers, why 
provide anſavoury Victuals for the Army (0): 
As alſo, gthly, Such Victuallers as entertain 
| Soldiers after the Tattoe, or before the Reveil. 
les in the Morning (c): And 1oethly, Such 
Officers as force or extort any Thing from 
Soldiers (d). All which do but very little 
vary from what is alſo injoined on thoſe 
Heads, in the French and Dutch Articles, 
88. Laſth, With Reſpect to the Britiſ 
Forces that are within His Majeſty's Domini. 
ons, there are alſo a few ſingular Conſtitutions, 
no Veſtige whereof is to be found in the Civil 
Law; Thus it is declared in the ſeveral Ads 
of Parliament made of late againſt Mutiny and 
Deſertion (e), Firſt, That Soldiers ſhall be 
. < quartered in publick Houſes only, and that 
© no more Billets ſhall be ordered than there WM __ 
Lare effective Soldiers; and if any Officer do MI 
| © otherwiſe quarter Soldiers, than is there 
| * preſcribed, he is to be underſtood 7pſo Fatty 
| *caſhiered. 24h), That no Wives, Children, 
< nor Servants of Soldiers ſhall be quartered 
in any Houſe without the Owner's Conſent; 
and he that ſo quarters them, if a military 
© Officer, is to be caſhiered. 34%, An Off 
cer taking Money from the Keeper wo 
| cc an 


* wy 
2 » 
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—— 


(a) At. 32. (b) Art. 48. (o) Art. 501 (d) Ant. li 
(e) particularly by Stat, Anno 7. Annz Reg. 
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& [nn or publick Houſe, for excuſing Quarters 
«or Diet, is to ſuffer the like Puniſhment: 
« ,hly, All Officers, &c. are prohibited to 
«farce Waggons to travel more than one Day's 
Journey, or force Conſtables to provide 
« Saddle Horſes, under the Penalty of five 
„Pounds. | | 
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Of Courte- Martial. 


1. FYIESIDES the /inga/ar Conſtitufibns 
ID! relating to the Soldiery, which I have 

| remarked in the two preceeding 
Titles, there yet remains one, viz. That by 
the Roman Form, Soldiers had their own pe- 

caliar Judges, who cognoſced and determined 
in all ſuch military Proceſſes as came before 
| them, eſpecially in criminal Cauſes; which 
therefore (as naturally ſucceeding the former) 
hall be the Subject of this Title. 
3 2. But before I enter upon it, it will not 
here be. improper to remove a no leſs commos 
than groſs Miſtake, whereby People generally 

make promiſcuous Uſe of the Terms, Council 

of War, and Court of War or Court-Martial; 

as if they were one and the ſame Thing. But 

certainly they are vaſtly different, both in 

the Form of their Conſtitution, and in the End 

of their meeting, a Council of War being much 

like a private Juncto in a State, or the Cabinet 
Council of a Prince, with whom he adviſes 
| 4 cCꝙncermot 


— 


. C Roi ym— we 


% , 


concerning the whole Managery of the War; 
And this Meeting commonly conſiſts of ſuch 
general Perſons as any Prince or State thinks 
fit to call; who have commonly their own 
Preſident, and only offer thews Advice, the 
negate Voice being reſerved to the ſupreme 
Governours, or ſometimes to the Commander 
in Chief of the Army. Whereas a Court- 
Martial is ah ordinary military Judicature, 
for cognoſcing and determining in Cauſes 
whether civil or criminal, and puniſhin 
Delinquents. The firſt of theſe falls not with- 
in the Compaſs of our preſent Subject: But as 
to the other I ſhall ſubjoin a few Remarks. 
3. Theſe military Judges then among the 
Romans, were for ſeveral Ages the Præfecti 
Pretorio, an Office of very great Truſt and Ho- 
nor, and much reſembling our modern Co- 
lozels of the Guards de Cors, but inveſted with 
a far more extenſive Power than now they are; 
but after that that Office was, if not totally 
ſuppreſſed, yet changed by the Emperor 
Conſtantine the great, into a Kind of ſuperior 
1 Magiſtracy, without any ſpecial Juriſ- 
diction over the Soldiery ; there was another 
erected in its Place, for judging in malitary 
Cauſes; and theſe new Judges were called 
Maziſtri Militum. To them it belonged to 
determine in all civil Cauſes and Controverſies 
among Soldiers; as allo to enquire into their 
Crimes, and according to the Kind and De- 


| gree 
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- 2 6 | 07 Courts-Mantial. | 
gree Neche Fact, to inflict Puniſhments on the 
Offenders ; ſo that during the Time that this 
Conſtitution ſubſiſted, the other Commanders 
and Officers had no Power either to cognoſce 
or determin 
criminal, wherein a Soldier was concerned, 
4. Of thoſe Magiſtri Militum, aſter the 
' Tranſlation of the Seat of the Empire from 
Rome to Conſtantinople, there were two that 
reſided in the Weſtern Empire, and five in the 
El (4). But the great Inconveniency of this 
Method, having in Proceſs of Time appeared, 
it being extremely. difficult, if not wholly im. 
poſſible, for ſo few Men, to diſcuſs all milita- 
ry Cauſes that inceſſantly came before them; 
whereby many Proceſſes, eſpecially criminal 
ones, hich challenge the quickeſt Diſpatch, 


were to the great Detriment both ot the State 


and Army, neceſſarly delayed, if not neglett- 
ed; therefore the Emperor Anaſtaſius found it 
much more commodious as well for the eivil 
Government, as the Soldiery, to allow thoſ 
ſupreme Judges to delegate what Cauſes they 
thought fit, to. the Officers of the reſpeQive 
Legions (): Which new Form, tho' that 
Prince does indeed aſcribe to his own Tnventi- 
on, yet that it was of « much older Date, {eems 
nor improbable, from a Paſſage in * 

2 


2 


—— 


(a Panciroll. in Ai Inn. Gap. zo (b) L. fin 1 G4 
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Fit. X. 


a any Action whether civil orc 
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25 far back as the Days of the famous Camil- 
lus, Were J udges in criminal Matters. 


| Legibus antiguis Caſtrorum, & More Camilli 
Servato, Miles ne Vallum. litiget extra, 
Et procul a ſig nis; juſtiſſima Centurionum. 
Cognitia eſt igitur de Milite, nec mihi deerit 
Dltio, 7 jaſtæ defertur Cauſa Querele, 


Which alſo we find confirmed by the Suffrage 
of Polybius (), who tells us, That the Ti- 
banes and Centurions diſcuſſed Proceſſes be- 
twixt private Soldiers; yet if a General Perſon 


vas accuſed, this could ſtill only be before at 


leaſt one of the Mag iſtri Militum (c). 5 


5. As to the Place where this Court- Martial 
fat, *tis not improbable both from Texts of 
Law, and Roman Authors, that there was a 
Space in the Camp ſet apart for it (4): Which, 
whether .it was on the Head of the Army im- 
battelled, (as ſome will have it) or a ſquare 
Space Within the Camp, (according to others) 
is not very material. Only in the general, 
the Judges in this Court were ſtrictly enjoin- 
ed by the Law-givers, to take Care that _ 

I 


— 


=. 
— 


(4) Satyr. alt. (b) Lib. 6. (e) L. . C. de diver}, Offic 


(d) L. 12. ff. de Re milit. L. 16. C. 1. C. de Ereg. milit. 


Annon. See ſome Quotations out of Eivy in Stewech. Cam- 
went on Vegere de Ker Lib, 1s Cape 8. 
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did not exceed the Bounds of their Jari/a; 
ion, by Judging of Perſons and in Cauſez, 
1 they had no Power to cognoſce or 
determine (4). And upon this Account, I 
hope it will be no impertinent Digreſſion, a 
little to examine what Cauſes, according to 
the Civil Law, properly belonged to them; and 
What to the Civil Judge only. Ke 
5. And Firſt, As to Civil Actions, the Ju- 
riſdiction of the Roman Court Martial was 
very extenſive: For in thoſe, this Court was 
the Judge competent, excluſive of all others; 
and this not only where one Soldier conveened 
another (), but even when any private Man 
, - purſued a Soldier ; becauſe of the known Rule, 
Actor ſequitur Forum Rei (c). Vet if a Perſon 
was once fairly ſiſted before the Civil Judge, 
and during the Dependence of the Action, 
lifted himſelf a Soldier; in that Cafe, the 
Cauſe could not be avocated from the Judge: 
ordinary, becauſe of the Prevention (d). 
7. Let there is no Doubt but a Soldier 
might voluntarily ſubject himſelf to the Civil 
Judge. And from this it ſeems to follow, Re 


Phat if in contracting with a private Man, he ba 
 Thould expreſly renounce his Privilege, he iy 
a 1 * 


— cm NO EO \ ——_— 
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(a) L. 12. C 2. fl. de 1 b) L. 12. fl. de Re milit. 6 
E. 6. C. de Juriſditt. (e) D. L. 6. & L. 2. C, eo. (d) I. 7. leis 
F. de Jalic. L. fin, $, 1. C. de in Jus ve: (4 
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could not thereafzer, when purſued, betake 
himſelf to it; ſince every Man is at Liberty ef- 


feltaelly to renounce the Benefit of 4 Pripilege 


introdaced in his own Favours (4). 


8. But as to Criminal Caſes, Authors are 


not fo well agreed about the Competency of 
the Juriſdiction. It hath been obſerved in the 
Beginning of the preceeding Title, That 
Crimes ated by Soldiers are, either common, 
VIZ, ſach as may be perpetrated by any other, 


ſuch as Murder, Adultery, &s, Or they are 


purely military, to wit, that are committed by 
a Soldier as ſuch (b). As to the laſt of theſe, 
the Cognition and Puniſhment of them does 
irrefraga bly belong, exclufive of all other Ju- 


riſdictions to a Court Martial (c ). But the 


Power to cognoſee and determine in the firſt, 
is by ſome Authors aſcribed to the Juage-orai- 


vary: and by others (d) to a Court of War; and 


both Sides adduce Texts of Law, and Paſſages 
from Claſſick Authors, to ſupport their Opi- 
nions: The Diſcuſſion ' of which Queſtion 
would afford but little Profit to the Engliſh 
Reader. I ſhall therefore content my {elf 
barely to deliver my Opinion in one plain Di- 
ſtinction, which will eaſily ſatisfy the 2608 
an 
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(a) L. 29. C. de Patt. Juntt. L. 32. c. 4. H. ad Senat. Vel- 
leian. (b) L. 2. ff. de Re milit, (e) L. g. ij. de cuſtod. reer. 
(1) Voet, de Jur. milit. Cap. 2.5. 8. _ 
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and Authorities on both Sides, viz. That x 
Soldier, while attending the Army and fol. 
Towing the Camp, cannot be drawn to anſwer 
for a common Crime, before the Civil Judge; 
nor in that Caſe will his General be bound to 

remit him to the judge ordinary of the Place 

' where the Crime was committed. But if he 


be ſound elſewhere, and at Diſtance from his 


Colours, the Cognition of the Cauſe belongs 


. only to the Judge- ordinary, who in that Caſe 


will not be obliged to ſend him up, to bs 
Judged and puniſhed by his Commanders. 


£9 


Modern Laws and Cu ſto 
lating to this Title. 


9. The preſent Cuſtoms of Europe, in Re- 
ſerence to the Perſons that ſit Judges in 2 
Court - Martial, do pretty cloſely follow the 
ancient Roman Law. For now a- days, that 
Court is commonly made up of Colonels, 
Governours of Gariſons, and all other Officers 
of Regiments below a Colonel (4): And in 
Caſe there be but few Officers upon the Figs, 

N | then 
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then Serjeants, nay ſometimes the moſt un- 
derſtandifig- among the private Soldiery: 
are admitted (a); Oaly in French Courts- 
Martial, Lieutenants and Enſigns ſtand uncos 
vered, and are barely allowed to offer their 
Opinion, but have no Votes. 4 

10. This Court, according to the Cuſtoms 
of foreign Countries, is either a general and 
high Court of War, whoſe Buſmeſs is to cog- 
noſce and determine in Matters of greater Mo- 


ment; or when a general Perfon, - Field- 


Officer, &c. is accuſed; or to diſcuſs Appeals 
in Civil Cauſes, (tor in Criminal Proceſſes no 
Appeal is allowed) &c.-or it is a Regimental 
Court, which is held in the ſeveral Regiments; 
and which he who for the Time commands'a 
Regiment, may call: And this Court judges 
in all Cauſes criminal, and all Perſons (the 
Three Field-Officers excepted) belonging to 
the Regiment; the Colonel or Commander 
in Chief for the Time, being Preſident © 
11. To both thoſe Courts belong alſo Three 
other Officers, viz. the Fadge-Martial or 
Judges Advocate, the Provoſt. Martial, and a 
ſworn Clerk... The firſt of theſe informs the 
Court, and proſecutes the Delinquent in Name 
of the Prince or State, and undoubtedly 
ought to be a Man of eminent Probity and 


k Judg- 
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(b) Pappns Comment. on the ſaid Art. 65, 
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judgment, and 
= wolf of the modern military Laws are deri- 
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generally is a Lawyer, becauſe 


ved from the Civil or Municipal Conſtitutions 
and Cuftoms; and many Cafes daily occur, 


about which there are no expreſs Articles of 


War, and therefore muſt- be determined ac- 
cording to the Analogy of the Common or Mg. 
nicipal Laws, _ 

12. A Provoſt- Martial. ders f is be, who, 


Without any ſpecial Command of his Superi - 


ors, has Power to ſeize and commit all Tranſ. 
greſſors of the Articles of War, or ſuch a 
are guilty of any other groſs Miſdemeanours; 
and, according to the Quality of the Fault, 
either to keep them under a Guard or in 
Irons, till he preſent them to the Court; and 
is to ſee Sentences put in Execution, Nay 
frequently he has Orders, by himſelf, with: 
out the Solemnity of a Court, to hang up 
ſuch as he finds ſtraggling, robbitig, burning, 
or plundering ; and for that End has a Guard 
of Light-horſe allowed him. Laſtly, From 


him all Provoſts-Martial of Regiments receive 


from Time to Time their Orders. 
I 3. The Clerk of Court is he, who having 
ſworn de Fideli, makes Records of all their 


Proceedings ; and 18 a Member neceſſary in 
all Courts. | 

14. The Court Martial, whether General 
or Regimental, being thus conſtitute, after the 


aa is fairly laid before them by the Judge 


Sa 


Advocate, they proceed to a minute Exami- 


Witneſſes, the Cuſtom beyond Sea is, That 
all Officers of the ſame Quality go apart by 
themſelves, and advife the Cauſe ; and ha- 
ving agreed upon the Sentence, the Preſident 
whiſpers in the Ear of the Clerk, who, after 
he hath written their ſeveral Opinions, gives 


" WH that the Sentence of the Court wherein the 

*. W moſt Opinions agree, which accordingly is 

$ Wl ſigned by the Preſident, and ſent to the Gene- 

= 87 | | 

, 15. Very conſonant to theſe Cuſtoms of 

a Wt foreign Countries, are Her late Majeſty's Ar- 

d ticles on this Head, for the Brit iſb eee 
Y Wl yond Sea. For by them there are eſtabliſhed, 
b. not only general Courts-Martial, but the 

3? Wl Commiſſion- Officers of every Regiment are 

g Wl allowed to hold ſuch a Court for that Regi- 

rd Wl nent, upon all ſuch Matters as the General 
mM WW or Commander in Chief of the Forces ſhall - 
Ve Willow of, as proper for their Determinati- 
on (4). pang I 

08 15. As to the Number of thoſe who are to 
er Wit in this Court, it is determined by ſeveral 


ſuch Forces as ſtay within the Dominions) to 


ge 2 | - — 1 —— 
10 FO Art. 51. 


nation thereof; and, having heard Parties aud 


them to the Judge-Advocate, who makes 


Engliſh Acts of Parliament (with Reſpect to 
be 


— 1 x 


Tic, X. Of Conrts-Murial) 465 If 


— 


| 
| 
1 
| 
| 
| 


; 4 
* 
1 OR 
e 
4 
. * 


be 12 at leaſt, all Commiſſion- Officers, and the 
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Preſident at leaſt a Field- Officer, or Commander 


in Chief of theGariſon: And if a Field-Officer i © 
be tried, none of the Judges are to be under a 2 
Captain. And no Sentence of Death is to be gi. 1 
ven, unleſs Nine of the Thirteen preſent con- | 
cur; and if there be a greater Number, the MW 2" 
2 Part of thoſe muſt concur, that Pan 'M « 
being no leſs than Nine. Further, No Pro- 
ceeding can be but betwixt Eight in the Mor. M « 
ning and One Afternoon. It # mbreover ſin. . 
| gularly conſtituted with Reſpect to thoſe Ml « . 
| home Forces, That all this exeems them not Ml « | 
from the ordinary Proceſs of Law. Nor, 41 
Tah, Does the Juriſdiction of a Court - Mar. Na 
tial in Britain, extend to the Militia Forces of Ml « f 
the Kingdom. ws „ 
27. Each of thoſe Judges is by the foreſad WW « ( 
Acts enjoined to take the following Oath, WW « 
Toa (hall well and truly try and determine accor- Ml « i 
ding to your Evidence, the Matter now before Bi « | 
Dou, between our Sovereign Lord the Ning fl « 
Majeſty, and the Priſoner to be tried. So bell N 2 


you God, Theſe AQts of Parliament being only 

temporary, have theſe many Years been re- W« 4 

newed of Courſe, with very little Variation 

from each other. 5 | 4 5 
18. The Three neceſſary Petſons above- © - 

mentioned, and their reſpective Offices, are 

alſo exactly determined in Her late Majeſty's — 


ſaid foreign Articles. And Firſt, As to the 


King's 05 
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King's Advocate - General or Judge - Advocate, 
a [t is appointed (4), That in all Criminal Cau- / 
ſes which concern the Crown, he ſhall inform 
the Court, and proſecute on Her Majeſty's 
3 Behalf., G n Cc 
4 19. And as to a Provoſt. Martial, his Power 
1 and Truſt is ſo great, © That all Officers and 
Soldiers are there prohibited to hinder him, 
= KL his Lieutenant or Servants, in the Executi- 
Lon of their Office, upon Pain of Death, or 
Pp * ſuch other Puniſhment as a Court- Martial 
. ſhall think fit. And all Captains, Officers 
9 and Soldiers, are ordered to do their ut- 
I © moſt to apprehend, and bring to Puniſh- 
(ment all Offenders, and to affiſt the other 
i Officers and Forces therein, eſpecially the 
“ faid Provoſt- Martial, his Lieutenant and Ser- 
( vants. And if the Provoſt- Martial or his 
Officers require the Aſſiſtance of any Officer 
*-or Soldier, in apprehending any Perſon, de- 
* claring to them that it is for a capital Crime, 
* and the Party eſcape for Want of Aid and 
Aſſiſtance, the Party or Parties refuſing to 
« aid or aſſiſt, is to ſuffer ſuch Puniſhmeat as 
* 2 Court-Martial ſhall infli& (6b). Laſth, 
The Provoſt- Martial of every Regiment is 
to have the ſame Privilege in his own Re- 
* oiment, as the Provoſt-Martial-General 
EAN U „ hath 


WE as — 
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(a) Art, 50. (by Art. 57 
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FL alfo as the Court-Martial ſhall allow (4). 
20. But, for preventing all Abuſes of this 
Power, it is there further ordered (H), © Firf, 
That no Provoſt-Martial ſhall refuſe to re- 
„ ceive or keep /riſoner committed to his | 
“ Charge by Authority, or ſhall diſmiſs him 
without Order, upon Pain of an arbitrary 
„e Puniſhment. And if the Offence for which 
the Priſoner was apprehended, . deſerved 
Death, the 1 Ovoſt-Martial refuſing to re. 
ceive and keep him as aforeſaid, is declared 
liable to the ſame Puniſhment (c). 24h, 
If any Perſon be committed by the Pro- 
* voſt-Martial's own. Authority, without 
other Command, he is ordained to acquaint 
the General or other chief Commander with 
the Cauſe, within Twenty four Hours; and 
the Provoſt is thereupon ordained to diſmiſs 
* him, unleſs he have Order to the contra: 
“ ry (d). zah, It is left to the general Court- 
« Martial to appoint and limit his Fees, as 
«they ſhall think fit (e). | 
21. In the laſt Place, By the ſaid Arti- 
cles (J, a Clerk is ordained to be preſent at 
all general Courts-Martial, who is te be ſworn 
to make true and faithful Records of all the 


Pro- 
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Proceedings of that Court. And it is alſo or- 

dered, That there ſhall be ſuch other Officers 
appointed, both for that, and alſo for the 

regimental Court- Martial, as ſhall be neceſ- 
Z bode 

; g [4 By our modern Cuſtbms, there is no 
determinate Place for the' fitting of a Court- \ 
Martial; only *tis commonly at the Lodging 

j or Tent of the Preſident of the Court, or the 

| General. Yet very often they uſe in foreign 
Countries, as France, Holland, &c. to hold 

d Wl this Court in the open Fields, where, for 

„ te moſt Part, they very quickly diſcuſs the 

o- W Cauſe; and if it come to a Sentence condem- 

ut Wl natory, it is immediately put in Execution, 

nt without allowing the Party ſo much as to re- 

th W turn within Doors, or order his Affairs. 
23. Their Form of Procedure as to Preli- 
minaries, according to the Articles for the Bri- 
ziſþ Forces beyond Sea, is, That all the Judg- 

es in a general or regimental Court-Martial, 
ſhall hold the ſame Rank there, as they do in 
the Army, for Order's Sake. Next, they are 
ordained to take an Oath in the Words follow- 
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m Underſtanding, and the- Cuſtom of War iy 
lite Caſes; And ] do farther ſwear, That I nil 
nut receive am Preſent or Gratuit), directi o- 
#naireftly, from any Perſon whatſoever, concer. 
ned or to be concerned in any Trial at any Coant. 
Martial, whereof I am or ſhall be a Member: 
Nor will I divulge the Sentence of the Court 
until it (hall be approved by Her Majeſty, the- 
General or Commander in Chief ; neither wil] 
upon any Account, at any Time whatfoever, diſ. 
' Cloſe or aiſcover the Vote or Opinion of any par- 
ticular Member of the Court Martial. So beh 
me God (a). OTE * . 
24. There are alſo ſome other general Ar- 
ticles, relating both to their Deportment, and 
Form of Procedure: Such as, That tber 
ſhall demean themſelves orderly in the Hear 
ing of Cauſes; and, before giving Sentence, 
every Judge is to deliver his Vote or Opinion 
diſtinctly, and the Sentence to be according 
to the Plurality of Votes; and if there hap- 
pen to be an Equality, the Prefident is to have 
a caſting Vote 5 It is there alſo further or- 
dered, | That no Sentence ſhall be pronounced, 
until Report be made of the whole . Matte! 
by the Preſident to the General, in Order t0 
receive his Directions therein; and when den. 
tence ſhall be produced, the Provoſt- Marti 
n . | 


G) Art, $2, (b) art, TY 


Tit. X. . 07 Courts- Martial. 4 09 
is to have a Warrant” to cauſe Execution be 
done according thereto (4). * 
25. Further yet, for prefer ving Order, and 
keeping up the Authority of thoſe Courts, it 
is there alſo appointed, That if any Officer or 
Soldier ſhall preſume to draw his Sword in 
any Place of Judicature, while the Court is 
ſitting, he ſhall ſuffer an arbitrary Puniſh» 
ment: And the Provoſt-Martial is there im- 
powered and directed, by his own Authority 
to apprehend ſuch Offenders (b}. The like 
alſo with Reſpect to uſing any braving or me- 
nacing Words, Signs, or Geſtures ( Laſt- 
ly, Te is declared, That if a Soldier being 
committed for any Offence, ſhall break Priſon, 
the Provoſt-Martial fhall by his own Authori- 
ty apprehend him; and the Offender is to 
ſuffer Neath (a). I 
26, I ſhall next proceed, with all Submiſſi- 
ig on, to offer a few Advices to ſuch as have the 
ary Honour and. Truſt to fit Judges in a Conurt- 
ao Martial, whether general or regimental. 
ol 27. Firſt then, When a Party is accuſed, 
ech 2nd there ly ſhrewd preſumptions againſt 
me him, 'tis undoubtedly their Duty to take Care 
" OS that he be ſecurely committed: Tho', ex- 


eb cept in ſuch a Caſe, 'tis more than a little 

tip | -Þ 24 hard 
f 

I 2 


(40 A8. 52, (b) Art. 58. (o) At. 66. (d.) Art, 
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| Hard to impriſon a Man of intire Reputation, 2 
and whoſe former Deportment has been blame: Ad: 
les, meerly upon idle Reports and Surmiles, in t 
| For in that Caſe, tho! he ſhould by irrefra. ly 
| gable Evidences clear his Innocence; yet wil in d 
| he ſcarce ever be able to wipe off the Stain of mot 
his Commitment. wit 


238. Weæt, in the general, They would to 
give diligent Heed to what is objected againſt on. 
the Priſoner, and carefully examine the Wit- 3 
neſſes; but (till wich a due Regard to what I lute 
1s alledged by him for his Exculpation. Nor and 
is it proper, nor ſo much as juſt, to detain a % 
Party in long Confinement : But ſo ſoon as dy 
poſſible, either to abſolve him, if his Inno- due 
cence appear; otherwiſe quickly to bring him Wl 'o 
to a Puniſhment adapted to the Circumſtan- tak 
ces of the Perſon, Time, Place, Cc. It, WM wh 
ſeems allo, generally ſpeaking, ſomewhat in- full 
humane and barbarous to invent new and il «lp 
unuſual Kinds of Paniſbments and Tortures, % 
or to extend the Remedy beyond what the Diſ- 
eaſe requires. In ſhort, they are not to look 
on themſelves as Laweivers, but Aaminiſtre 


tors; and therefore are expreſly enjoined in to 
Her late Majeſty s Articles, as alſo in thoſe of or 
the States of Holland (a), to judge Crimes ace bit 
cording to the Laws and Cuſtoms of W. ar. th: 
29. Some Ju 

Ne | wi 
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(a) Britiſh Ert. 63, Dutch Art, 65. 
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29. Some are of Opinion, That the Jadge- 
Advocate ought always to be a Man learned 
in the Laws. But whatever be in that, ſure- 
Iy'tis highly reaſonable for a Court. Martial, 
in difficult Caſes, which dip upon the com- 
mon or municipal Laws, to conſult and adviſe 
with thoſe, whoſe Profeſſion enables them 
to give the propereſt Counſel and Directi- 
ON. 4 * 
zo. But more particularly, there is abſo- 
lutely required in thoſe Judges, a calm, ſedate, 
and ſincere Temper of Mind, free of all Par- 
tiality and Paſſion, As therefore I have alrea- 
dy remarked from Cicero, Four cardinal In- 
duements moſt neceſſary in a Captain General, 
ſo here in the Reverſe, I ſhall in particular 
take Notice of Four Paſſions or Affections, 
| which, as ſo many Rocks or Shelves, are care- 
fully to be avoided in judging, by all, but 
eſpecially military Judges, viz. Fear, Covetouſ- 
neſs, Love, and Hatred, 5 


. 31. As to the Firſt of theſe, If they expect 
k bo found a right Sentence, they are reſolutely 
D in judging. to lay aſide all Fear: For tis rare 


to ſee a Man who is overawed by the Power, 
or terrified by the Threats of a great Man, 
hit upon a right Sentence; and certainly he 
that is byaſſed by theſe, in Spight of Law, 
Juſtice, and his n ſolemn Oath, may very 
well be ſaid to have given up his Honour, nay 
Religion too, to Comar dite and daſtardly * 
5 an 
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and therefore muſt be a very incompetent 
Judge in other Mens Cauſes, eſpecially where 
Life or Limb is at the Stake: Not was it 

any great Extenuation of Pilate's Crime, that 
he was overawed into the unjuſteſt Sentence 
that ever was pronounced, by the impetuous 
Fury of the barbarous and enraged Multitude, 
Let therefore our military Judges, in all Caſes, 
but chiefly when cognoſcing and determining 
in criminal Matters, propoſe to themſelves 
the tranſcendently noble Pattern of that Ora- 
cle of the Roman Law, Papinian, who by no 
Threats nor Terrors could be induced to plead 
in Defence of Caracalla's deteſtable Crime of 
Fratricide; but- generouſly choſe rather to ſub- 
ject his Neck to the Stroke of the Head/man, | 
than bow to ſo unworthy a Propofal; or omit 
the Occaſion of openly declaring his Abhor- 
rence of ſo monſtrous a Crime: And there. 
fore reſolutely told the Emperor, That it 
was far eaſier to commit than to defend Pari. 
cide. 8 TO 1 
32. Next Let them careſully avoid the 
ſordid Crime of Covetouſueſs; nor (as they 
are ſolemnly ſworn) ever ſo much as lend an 
Far to Promiſes of Bribes, good Deeds, &. 
For if Covetouſneſs, that great Idol to which 
the World bows, be, as the Apoſtle tells us * 
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the Root of all Evil even in private Men; | 
how much more muſt it be ſo, when once ii 
deeply rooted in the Heart of a Judge ? 7 
33. In the Third Place, They are diligent- 
ly in iulging. to lay aſide all Conſideration of 
Love, Friendſhip, or kind Prepoſſeſſion towards 
either Party. And indeed, as to this Paſſion, 
'tis a Thing which common Experience at- 
teſts to be a moſt forcible Corrvpter of the 
Underſtanding, which being by native Right 
defigned a Judge, is by this, interrupted in 
its Office, not permitted to make thoſe impar- 
tial Enquiries, on which a right Sentence 
ſhould be founded: But (as it fares fome« | 
times with Magiſtrates in popular: Inſurreftis 
ons) forced to give Countenance to its own 
Violation, to own not its proper native Di- 
ates, but ſuch as are preſented to it by the 
prejudicate Fancy. And as it thus lays Re- 
ſtraint upon the ſuperior Part of the Mind, 
keeps the Underſtanding in Fetters, ſo (to 
complete the Inverſion) it takes off all Ties 
from the inferior; gives not only Licence, but 
Incitation to the other Paſſions to take their _ 
freeſt Range, to act with the utmoſt Impetuo- 
ity. . And therefore ſure there can be nothing 
more improper, nay dangerous for a Judge, 
than in judging to entertain ſo treacherous a__ 
Gueſt in his Breaſt, pb | | 
34. They are no leſs carefully, in the laſt 
Place, to diveſt themſelyes of all Hatred, Pres | 
KR : Juaicey 
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| _ Jjedice, and Diſgaſt; which Experience tells 
[As has done no leſs Harm in judging, than the 
laſt named Affection: For when Men take 
up Piques and Diſpleaſures, then often even 
z naiſferent Actions of the diſliked Perſon muſt 
partake of his Fate, and every Mole-Hill Fault 
muſt be ſwelled into a Mountain. And much 
more may this be ſaid of the more ſolemn 
Frenzy of deep Malice and deliberate Revenge, 
Where the Fury wants the Allay of being 7ras- 
ſient and ſhort lived, is imbodied into Com- 
plexion and Temper, and grows inveterate 
into Nature. For where that prevails in a 
Judge, tis ſcarce poſſible for him who hath 
thus ſhaken Hands with Chriſtianity, to keep 
his Integrity in judging. . 1 
35. But here we are to remember, That 
all Forms and Solemnities ſo religiouſly ob- 
ſerved in Civil Judicatories, are generally 
diſregarded in Courts- Martial; nay, a ſummar 
Sort of Proceſs is expreſly injoined in them, 
by a ſpecial Edict of the States of Holland (a); 
And by Her late Britannick Majeſty's Articles 
for Her Forces in the Netherlands, &c. all mi- 
litary Controverſies are appointed to be ſummarly 
heard and determined at a Court-Martial (b): 
Which Order takes Place eſpecially in Caſe of A, 
Crimes, where, if one be taken in the very ne 
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Act, 
— — —— — — 
(a) 29 April 1589. (b) Art. 54. ( 
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AR, he is immediately to be ſentenced, and 
the Sentence ſtraightway put to Execution. 
So that it's a received Cuſtom beyond Sea, 
That ſuch as are condemned to dy, are pre- 
ſently hanged upon a Tree, without ſo much 
as allowing them to ſet their Houſe in Order. 

36. Laſtly, As to the Competency or In- 
competency of this Court, in the various Ca- 
ſes above-mentioned, tho? that (as I havę 
already hinted) be ſomewhat controvertec 
among learned Men, with Reſpect to the 
Text of the Roman Law, yet the preſent Pra- 
Qice of all Europe confirms what I have deli. 
vered as my Opinion. Thus practical Authors, 


and particularly CMiſtinæus (4), takes Notice 


of an Edict publiſhed by the Duke i? Alva, 
in the; Year 1570, where he appoints, © That 


a Conrt-Martial ſhall be the fale Judge in 


* all military Crimes ; but not common Ones, 
* unleſs committed in the Camp, or upon a 
March, or in Winter Quarters, or laſtly, 
* unieſs it were committed by one Soldier. 
* againſt another. But except in theſe Caſes, 
* he appoints the Civil Judge to hear and de- 
* termine in all common Crimes committed 
* by a Soldier. Which Edict, becauſe of its 
Agreeableneſs to natural Equity, is now ge- 
nerally received, and retained by the Hollan- 

| ö 


8 


— 


(a) Peciſ. Tom. 3. — Deciſ. 22 1. N. 16, 
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2 


| | ders themſelves, even after they had "ſhaken 
off the Spaniſh, Yoke; they having theregfter 


vention. And therefore if the Criminal be 


further Pretence to judge in the Cauſe, but it 
is to be heard and finally determined where 
it began: Which has frequently been fo de. 
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their ſupreme Court. Martial, eſpecially if the 
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in a publick Edict, declared (4), That in 
Caſe of 4 common Crime committed by 4 
Soldier, both the Civil and Military Judge 
are competent; ſo that there is Place for Pre. 


firſt attached and committed, by Warrant 
from either of them, the other can have no 


cided, according to Sande and Groenwegen (b). 
Nay, even in Caſe of a military Crime, if it be 
very-atrocious, the Party is left at Liberty, by 
the Cuſtom of the Netherlands, to appeal ei- 
ther to the Council of State in Holland, or to 


Crime be committed by an Officer c). 


37. Next, In civil Cauſes, both the Judge- E 
ordinary and the military Courts, by the Cu- n 
ſtom of foreign Parts, have a cumulative ju- E 
riſdiction over the Soldiery (4). 8 
28. As tothe Cuſtom of Britain, what hath ar 
been ſaid with Reſpect to common and mili- ti 

* NF 1 


— — 
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; 69) 2 April 1889. (b) Sande Decif. Frif. Lib. 1. Tit, 
1. Defin:4. Groenweg. ad L. 6. C. de Juriſdift. emn. Jul, 
Ce) Voet. de Fur. milit. Cap. 7. Num. & (d) Groenweys 
6 L. 6, C. de Off. diverſ. Julie. ; ? 
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tary Crimes, by the Law of foreign Coun- 
tries, does undoubtedly take Place in Scotland; 
whereof we have ſo many and fo late In- 
ſtances, us ſuperſede the Neceſſity of quoting 
them. But in England they are ſomewhat 
tenacious of their ancient Conſtitution, where 
by no Man can be tried, but before the Judge 
ordinary, by a Jury of his Peers; fo that all 
military Diſcipline would neceſſarly fink there, 
did not the Parliament , yearly in Time of 
War, make. ſpecial temporary Acts, im- 
powering His Majeſty to grant Commiſſion 
to the Commander in Chief of His Forces, 
to call Courts- Martial as Occaſion requires. 
Yet as to the Britiſh Forces beyond Sea, His 
Majeſty may make ſuch Articles of War as he 
judges proper ; and according to theſe they 
are judged by a Court - Martial, 4 
39. But in civil Capſes, according to the 
Britiſh Articles (a), a Court- Martial can in 
nowiſe hear or determine. Only there is an 
Exception of ſuch civil Controverſies between 
Soldiers and their Officers, or between Soldier 
and Soldier, as relate to their military Capaci- 
ties, And if in that Caſe any of the contend- 
ing Parties judge himſelf aggrieved by the 
Regimental- Court, he is allowed to appeal to the 
| general 
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(a) . 5 


general Coiirt. Martial!: who by the cad 1 
Ticles are injoined to take Care, That if th, 
Party appealing make not good his Suggeſtion, Re. 
tcompencè be made to the other for the Troll, 
ad oy T ſuch an Appeal (4 4). | 
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TITIE NF: 
Of the ancient and moderi 
Forms of diſimiſſing Soldiers; 
and disbanding an Army. 


of the various Forms of /evying 
Soldiers, it now remains to treat 
of the ancient and modern Methods of diſ- 
ziſing them; fince without a regular Miſſion 
no Soldier can be liberate from the Service. 
2. This ,Diſmifſion of Soldiers among the 
Romans was either honoarable, or ignominious, 
or indifferent (a). | 
3. The honourable Miſſion was, when Sol- 
aiers got their Paſſes as a Reward of their faith. 
jul Service during the whole Time they were by 
Law appointed to carry Arms (b), The Period 
| ; for 


i. H' VING in the ſecond Title ſpoken 


7 


1 — 


„) L. 2.5. 2. f. de his qui Ne. infam. L. 13. C. 3. ff. de 
Re milit, (b) L. 2. S. 2. |. de his qui Not. infam. L. 13. 

5 3. F. de Re milit. L. 8. ff, de excuſ. Tutor. L. 9. C. quand, 

ent % il 
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1 for + Foot Soldier's Service was not alway; 
the ſame among the Romans; for in the In- 
fancy of that State, we find them bound ſome 
3 times to ſerve thirty, ſometimes fourty Years: 
But under the Reign of Auguſtus, the Pre. 
\. TForian Cohorts were obliged to carry Arms 
only twelve Years; and all others ſixteen (s); 
Which his immediate Succeſſor Tiberius ex. 
|” tended to twenty Years, with Reſpect to 
= - "ft the Foot, at which 1 it continued ſo long as 
that Empire o 
4. But the Horſemen, aſter ten Year's Ser- 
vice only, were appointed to bring their 
Horſes to the -publick Foram, and preſent 
them before the Cenſors, and there obtained 
their Paſs, either with Honout or Ignominy, 
according to their Deſervings (c).. 

The Effect of this Print Miſſion was, 
that thenceforth they enjoyed all the Privi- 
leges of Veterans, which indeed were very 
_ confiderable (d). But it was in proper ſpeak- 
ing, only underſtood to take Place in private 
Soldiers, but nowiſe in Commanders. Yet even 
with Reſpect to Generals, this honourable 


Miſſion was at leaſt — when they were 
| called 


* 
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(a) Sueton. in vita Auguſti. 0 b) Tacit. annal. L. I 
 Paltrin de Re milit. Lib. 6. Cap. 5. (e) Plutarch in Ape. 
phtheg. de Pompeio. (d) L. 3. C. de big qi nn bop 
. de Re milit. 
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called Home b the Prince or Senate, eg and = 


another ſent to ſucceed them (4). 
6. The ignominious Miſſion, which we now 
call caſbiering, was, when 4 Shldter was broken 
with Diſgrace, by W 9 of Puniſhment of ſome 
Crime committed by him (: And of this 
caſhiering it'is remarkable, that by the Roman 
Law, Infamy attended it of Courſe (c): Only 


it was neceſſary that the Crime ſhould be 


expreſſed in the Sentence of Miſſion (4). It is 
further obſervable, that this as a Puniſhment 
could not only be awarded to private Soldiers 
Crimes, but even Commanders of what Rank 
ſoever, were not exeemed therefrom] ſo. that 


even the Conſular Dignity. afferded no Im- 


munity in this Caſe (e). 


. * 


7. Beſide Infamy,. there were other Puniſh- 
ments that generally attended this Kind of 
Miſſign; ſuch as, that ,thereafter they could 
enjoy no Place of publick Truſt or Prefer- 
ment (f); nor were ſuffered to appear at 
Court (g/; neither were they exeemed from 
Torture (as other Veterans were) in Caſe of 
hrewd Preſumptions againſt them as guilty ' 
thereafter of a Crime, Cc. (H). In ſhort, they 

| K . forfeited 
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(a) L. 28. f. de te ſiam. milit. (b) L. 2. C. 2. ff; de bis 
A not. inf am. L. 13. C. 3. . de Re milit. (e) L. 1. f: de 
is qui nat. inan. (d) T. 2. 8. 2. f. d. Tit. (e) d. L. 2. 
pre H. de bis qui not. infam. (f) L. 3. C. de Re mills, (S) E 
13.57 3. Ned. (h) L. 8. C. de Ove 
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bor a Foot Soldier's Service was not alway, 
the ſame among the Romans; for in the In. Ml al 
fancy of that State, we find them bound ſome: | 
times to ſerve thirty, ſometimes fourty Years: c 
But under the Reign of Auguſizs, the Pre. 2 
torian Cohorts were obliged to carry Army Ci 
only twelve Years; and all others ſixteen (s); P 

Which his immediate Succeſſor Tiberius ex. L. 
tended to twenty Years, with Reſpect to 
all the Foot, at which it continued ſo long as 
that Empire ſtood (b). * 

4. But the Horſemen, er ten Year? s Ser. 
vice only, were .appointed to bring their 
Horſes 'to the -publick Foram, and preſent 
them before the Cexſors, and there obtained 
their Paſs, either with Honout or Ignominy, 
according to their Deſervings (c).. 

The Effect of this Portal Fo Miſſion was, 

that thenceforth they enjoyed all the Privi 
leges of Veterans, which indeed were very 
_confiderable (d). But it was in proper  ſpeak- 

ing, only underſtood to take Place in privat 
Soldiers, but nowiſe in Commanders. Yet even 
with Reſpect to Generals, this honourabl: 


Miſſion was at leaſt RT, when they were 


called 
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(a) Sueton. in vita Auguſti. Cb) Tacit. annal. L. I. 
Valtrin de Re milit. Lib. 6. Cap. $. (e) Plutarch in Apr. * 
e de Pompeio. . L. 3. C. de big q a. 11 N. F. 
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called Home N. the Prince or Senate, "and _ 
mother ſent to ucceed them « > rip 


6. The ignominious Miſſion, which we now 


. call caſbiering, was, when 4 Sblaler was broken 
J with Die race, by W. q. of Puniſh ment of ſome | 
8 Crime committed by im (b) * ar of this 


5 calhiering it is NY elites 1 by the Roman 
aw, Infamy attended it of Courſe (c): Only 
it was neceſſary that the Crime ſhould be | 
expreſſed in the Sentence of Miſſion (4). It is 
Fincher obſervable, that this as a Puniſhment 

| could not only be awarded to private Soldiers 
Crimes, but even Commanders of what Rank 

i Wl fever, 5 not exeemed therefrom] ſo that 

even the | Conſular Dignity. afforded no Im- 

y munity in this Caſe (e). 

' 7. Beſide Infamy,. there were other Puniſh: 
ments that generally attended this Kind of 

WW Midign; ſuch as, that thereafter they could 

ry enjoy no Place of publick Truſt or Prefer- 

x. WI ment ( f); nor were ſuffered to appear at 

*. Court (g/; neither were they exeemed from 

en Torture ( as other Veterans were) in Caſe of 

Fry ſhrewd Preſumptions againſt them as guilty ' 

re WY chereafter of a Crime, Cc. (). In ſhort, they 

ed *. | forfeited 
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ww few . 00 L. 2. a Eak 7 
1 13 3. ff de Re milit. 77 
35 ; 2. F. 2. ff, d. Tit. (e) d. L. 2. 
not. infam. 400 Lb C. de Re wilit, (g) L. 
"© L. 8. 9» de Queſtion, 
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- "pretended to, for their Hazards and Fatigues, 
in the Service. 4, _ | >. 


race for 4 Seaſon; which being elapſed, the 


—_ 


forfeited whatever Reward they could hatt 
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8. Yer ſometimes, and when the Fault was 
ſmall, Soldiers were only diſmiſſed with Dif. 


nfamy alſo ceaſed (4); becauſe other wiſe the if 
-- Puniſhment would have exceeded the Demeri M i! 
of the Crime. Vet ſo exact were they in ap MW b 
eee to the Degree of the M 
Fault, that a Soldier thus ſuſpended, and re- tl 
turning to his Colours when the Day elapfed, MW o 
tho he was indeed reſtored to the ſame Rank 1 
and Degree in the Army which he formerly en- F 
joyed, yet was he incapable of any other Pre. P 
_ ferment, till he had continued to ſerve in the t! 
old Station for as as long Time as he was ab- 
ſeat 0. | 1 fy tl 
9. The other Kind of Miſion, which they t 
called Inaifferext, Was, when a Soldier was b 
diſcharged, without any Mark either of Ho. b 
nour or Diſgrace put upon him. This Kind of WM f 
diſcharging was either of Vece{itz or of Grace, WM / 
The firſt of theſe was, when a Soldier got his 4 
Paſs, becauſe of old Age, Sickneſs, Infirmity, &c. ] 
which rendred him atterly unſit for Service(c):And [ 
| — — even ( 
+ CA) Gr C. de his qui in exil, dat. arg. L. 8. F de poſtul, | 
L. 3: F. 1. ff. de Decuriom. (b) Z. Cd his qui in ei. : 
dar. L. 15. ff. ad mwnicip. (e) L. 24 F. 2. F. de bis gui n | 
injam. L. 13. f. 3. . de Re milit. | 


, 


even this, generally ſpeaking, was a Kind of 
Toner able 2 C tho 8 455; from 
that which is /peczelly ſo called J yet Soldiers 
diſcharged on this Account, did not enjoy the 
Privileges of Veterans ()7 . 
9. Let, becauſe it would have been unjuſt 
intirely to deprive ſuch a one of his Reward , 
therefore in Proportiog to the Time he ſerved, 
he had his Immunity, ( like, other Veterans) 


4 — 


from all publick burdgnſome Offices (c): S0 
that if after five Years Service he got his Paſs 
or Diſmiſſion, he enjoyed the Immunity for: a 
Year; if after eight Years, he had three Years 
Freedom; if atter ſixteen, he enjoyed the 
Privilege for four Years ; but if after twenty, 
the Immunity, was during Life (dc). 
10. But here it's to be remembred, That 
this Diſmiſſion on Account ef Age, Infirmi- 
ty, Cc. was nat lightly nor of Coarſe granted 
by the Roman Generals: For before it could 
be impetrate, there behooved to preceed a 
folema Declaration of Phyſicians, that the Per- 
ſon was atterly unfit for farther Service (eg. 
And it thereafter it was diſcovered, that the 
Diſmiſſion was obreptitioully procured, the Im- 
petrant was ordained to be ſined in 5 lib. of 
Gold (/). A 
3 X 9 11. The 
Y L. 2. C. de bis qui aon implet. Spend, (b) L. 13.8. 
2. ff. de Re milit. (c) d. L. 2. C. de his qui non implet. 
Seipend. (d) L. 8. 5. 3. ff, de excuſs Tutor. (e) L. 6. C. 
4e Re milie, (f). C 2+ C de ive. Oft: & apa it. juice. 
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324 Of diſmifing Soldiers: Tit. NI. 
| © 'xxr; The other Kind of this indifferent 
| "Miſion, was that of Grace; and that is alſo 
twofold, the one (coming neareſt to that 
which was honourable) was, when. a Soldier 
by the meer Favour and Indulgence of the 
Prince, was diſmiſſed before he had. ſerved 
out the Time appointed by Law (a). Touck- 
> og which there is a Queſtion; Whether z 
. Soldier fo diſcharged will have a Time al. 
lowed him, for enjoying the common Im- 
munities of Veterans, only proportional to the 
Time he ſerved, or if he will have the Be. 
nefit of them during Life? But the laſt of 
theſe is moſt conſonant to the general Rules 
of Law, which puts the moſt extenſive Inter. 
pretation upon the Royal Manificences (b. 
12. Beſide this, there was yet another Kind 
of Miſſion by Grace, which ſome call the extra. 
ordinary Miſſion, viz. when a Man was' di WM ff 
| charged, who had procured himſelf to be L 
| lifted, only for the Sake of Immunity from Ml th 
-publick perſonal Burdens. But neither Ho. Wl . 
nour nor Infamy attended ſuch a Diſcharge (c). c0 
13. As to diſmiſſing or disbanding whole 
Armies at once, we have little or nothing oh 
Record either jn the Roman Law or Authors, 
with Reſpect to that. The Reaſon hs 
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; (a) L. 2. S. 2. #. de his qui not. inſam. (b) L. z. fe dt 9 
conſt. print. (eg L. 2. $. 2. ff. de his qui not. inſam, 


. Tic. XI. O, diſniſing Soldiers, 325 
bo ſeems to lie ip the Rareneſs of the Occafions - _ 
of ſuch a Diſmiſſion : For. during the Seven 
hundred Years that interveened betwixt the 
laying the Foundation and the Meridian 
Height of that powerful State, there having 
occurred but three Spiramenta Temporum (as 
Tacitus calls them) wherein Janus his Temple 

was cloſed, and the Romans had Peace with 

all their Neighbours; it's no ſtrange Thing 

that they were not ſo well acquainted with 
the Method of disbanding intire Armies. Vet 
there is no Doubt, but upon Concluſion of a 1 
Peace, providing they had no Wars with | 
other Nations, their Armies were disbanded, -  \ 
immediately after their triumphant Entry in- 
to Rome. Aſter which, upon Concluſion of 
d chat notable univerſal Peace (at which Time, 
by the Way, came into the World the Prixce 


. 

þ of Peace ) we read of large Parcels of the 
e Lands of ſuch as had been proſcribed during 
n the civil Wars, allotted to Aaguſtus his Ve- 
» Wl :#r2» Troops, whereof we find Virgil thus 
WM complaining Eclog. 1. . 

1 Inpius hec tam culta novalia Miles habebit ? 
D Barbarys has Segetes ? en quo Diſcordia Cives 
f Perduxit miſeros? en queis conſevimus Ag ros e 
6 | FIG | 


But whether Soldiers disbanded in that 
Manner, before the ordinary Time of their 
dervice was elapſed, did enjoy all the Privi- 
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| Jleges competent te Veterans, I am not able t 


\  Hetermige, tho! it's not improbable they did. 
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% 14. According to the Kier Cuſtoms of 
Eiarope, there is no other Time prefixed (48 
il has been obſerved Tit. 2.) for. a Soldiers 
| Service; than the End of the War: The Res- 
ſion whereof is, That, Levies now a Days being 
for the moſt part oluntary, it's difficult to get 
together a competent Number of Men of one 
Nation; aud therefore few get their Diſcharge, 
except in Caſe of Age, Iafirmity, Diſability 
by Wounds, liggring Diſeaſes, &c. Only by 
|” an Esgliſh temporary Act of Parliament An 
Anne Reg. 7. which has been frequently ſince 
renewed, ſuch as volanterly liſt themſelves, at 
declared free at the End of Three Tears Service, 
| OO 2 ] 
156. As to the various Forms of diſmiſſing 
Soldiers, their Diſcharge is always now 4 
| Days underſtood to be honourable, ( providing 
| they have a written Paſs) unleſs the contrary 


be expreſſed. © Bus if ſuch a Pafs be wanting, 
a private Soldier is preſumed a Deſerter. And 
with Reſpect to the Exgliſb Forces bye 
5 E Ke „ 2 v T * | af | 5 9 ea, 


Tit. XI. Of diſmiſſing Soldiers. 31 
Sea, there is an old Statutazpf Henry VI {a) 
lem, Officers to arreſt Soldiers, NY within 

the Term limited come oz this. ſide the Sea, wit h- 
' out Letters Teftimonial of of their Captain; and 
were ordained to retain them, till the Cauſe of 
their Return ſhould be tried. Which w/o 
little from what is cuſtomary in our Days. 

16. Some Immunities and Privileges are now 
alſo commonly granted by Princes and States 
to disbanded Soldiers, but theſe for the moſt 
Part are but temporary. One Inſtance I have 
already given of ſuch an Indulgence granted 
in Exgland after King Charles II. his Reſtau- 
ration; and two others much like to it, upon 


| 


_ Concluſion of the Peaces of Reſwick and Ur- 


recht. Beſides, there are alſo ſeveral tempo- 
rary Acts of Parliament made in Scotland, 
concerning the Immunity of the Heirs of ſuch 
as were killed in the Service from Ward, Re- 
lief, Marriage, Non. entry, &c. Which have 
been already remarked. 

17. The ignominious Miſſion is alſo ſtill in 
Uſe, and for the moſt Part takes rather Place 
in Officers than private Soldiers, it being rare- 
ly a Puniſhment to ſuch, unleſs ſome other 
concur, as commonly it does. The Cere- 
mony 'of this, which is always expreſſed in 
the Sentence of the Court. Martial, is drum- 

ming 


* 


— 
— 


(a) Saft. 18, Hen. 6, 19. 


3 U | 


N of niſi Soldiers? Tit: Xt 
=p £ ming. out of the Army, breakivg their Sworg 


over their Head by the Hangman, &c, after 
Wich they are precluded from any Immun. 
ty or Privilege competent to Soldiers honout- 
ably diſmiſſed. - * 
k 18 The temporary ignomi ni ous Miffo ton is 
now in Defuetude with Reſpeft to piu 
Soldiers, but ſomething like it is daily Pee 
againſt Officers, who are guilty df ſmaller 
Tranſgreſſions. But in that Caſe; ſuch a 
Ziauſpenſion is not attended with Infamy even 
during their Abſence ; nay, for the moſt Patt 
they receive their Pay during that Time, and 
are allowed to go whither they will, but ſome- 
bn are confined'to their Lodgings. ' 5 
9. The third Kind of Miſſion T have men- 
10 muſt undoubtedly take Place in all 
Times and Places, and by the modefn Cuſtom 
of moſt European Nations, the aged, fic 
. wounded, &c. are diſpoſed into convenient 
" Hoſpitals, which is a far more ſubſtantial Pti- 
vilege chan any, nay all put together that the 
Roman Soldiery enjoyed. 
20. The Paſs of Grace may be now war- 
rantably granted by any Colonel to thoſe of his 
own Regiment. Nay, it feems that in Eng- 
land even Captains of Companies, have taken 
upon them to diſmiſs their Men: And jn par- 
: ticular it hath lately been an ignoble Practice 
of ſome recruiting Officers, to liſt Men for the 
1 wu, and thereafter diſmiſs them 
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for 2 Piece of Money; which probably oa? 


ſioned a Clauſe to be inſert of late, in the 


ordinary annual Act for recruiting (a), Probi. 


biting any tied. Soldier." e eee 
| be diſcharged from the Service, with. 
aut Conſent of the Colonel or Field-Officer. com- 


Britain, 10 


manding in his Abſence, in Writing; under 
Pain of caſbiering to the Officer, and the Sal dier 


' to be holden as 4 Deſerter. 


21. As to the extraordinary Miſſion, which 


T have mentioned in the laſt Place, that Pra- 


Rice of liſting for the Sake of the Benefit of 
military Immenities and Privileges, gave late- 
ly Occaſion to inſert a Clauſe in the ordinary 
recruiting Af, which was only to laſt for à 
Year or thereby; the Preamble of which 


| Clauſe is, That it had become cuſtomary for 


Bankrapts, &c. to get themſelves liſted, to evite 
perſonal Diligence, tho they did not actually 
ſerve; Therefore the ſtatutory Part ordains, 
That (there being no leſs than Twenty Pounds 


due to one Creditor) the pretended Soldier ſhall 


within Two Months after he is diſcharged upon 


bis Privilege by-a Judge, be actually ſent into 


Her Majeſty's Service beyond Seas ; and inCaſe 
be go not, then after the Two Months he [hall 
bave no more Privilege nor Protection as a Sol. 


— 


* 1 —— — — 


— 


O Anno 40. Anne Reg, 


Lier. But this Clauſe was repealed by a fol. 
| me TIEN F127. 0. 


33 Of dimigng Soldios, Tit. N. 
| ; . lowing Act of that ſame Seſſion, vir. the 


ordinary annual Act againſt Matin) and Deſer. 
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2232. The whole Army, ot greater Part of 


zt is commonly disbanded upon Concluſion 
_ of a Peace, But, to prevent Officers tbeit 
going into foreign Services and ſo leaving the 
State deſtitute of able Commanders of their 
Army, in Caſe of a ſudden War breaking dut 
again, it hath lately been the Cuſtom of moſt 
Countries of Eurqpe, to entertain a conſidera 

ble Number of Officers of di abaurled Regiment., 


eren during Peace, upon Huf Pay. But theſe 
belonging to no Regiment, nor having any 


Command 1a the Army, are certainly to be 
_ ranked with ſuch as are entertained in Hoi 
tals; and therefore, as they cannot [lawſully 
claim the Privileges, fo neither are they to be 
ſubjected to the common Puniſbments gf Sol. 
diers, nor tried in Caſes of Crimes, by a 
Court. Martial; but, like other Subjects, miy 
juſtly claim the common Benefit of being tried 
in the ordinary Form by a Fury of their Peers, 
in all Countries where that Manner of Trial 

makes Place. . © ET 
23. A Peace being concluded, or even a 
Town only furrendered upon Conditions, it 
has always been uſual for either Party, ſome- 
times for. both, to give Hoſtages, for Security 
of the Performance of the Articles. Theſe 
Hoſt ages can be only given by a chic 1 
We . „ 


88. 
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| State, Who for that Service may make Choi ce 
ol any of their owa SubjeCts they pleaſe; a 


Government having an eminent Power, not 


only over the Perſons and Fortunes, but even 


the Actions of their Subjects. Let whatever 
Damage the Party thereby ſuffers, is undoubt- 
edly to be made up by the Publick, to him or 
his Repreſentatives. And if there he more 
than one of the ſame Rank, and vet one only 
required to go, unleſs Reaſons of State deter- 
mine: otherwiſe, tis moſt equitable to decide 


the Matter by Lo. 10 
24. In Cafe of Non-performance of the Ar. 
. ticles agreed upon, and for Which Hoſt ages 


were given; the Enemy may indeed, in the 
Strictneſs of the Lew of Nations, put the Ho. 
ſtages to Death; but in the Court of Conſei- 
ence, ſuch a Practice can never be ſo much as 


tolerable. | 


25. By the Laws and Cuſtoms of the Ro. 
mans, Hoſtages were much more harſhly uſed, 
than in later Times; for the Civil Law ap- 
points their Goods (at leaſt fuch as are immove- 


able) to be confiſcated, as belonging to Cap» 


tives (2). But now they. may both freely 


acquire and- poſſeſs Goods of all Sorts, and 


bequeath them to whom they pleaſe )). 
e 7 ET 26. Unleſs 


_— — 
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(a) L. 31. ff. de Fur. Fiſe. (b) Grot, de Jur. Bell. & Pac, | 
Lib, S&S 4% N | 
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8 32 of i 1 ing Sulden. Tit. NI. 
1 26. Voleſs Hoſtezes have given their Paro/ 
not to go away, their Departure can neither 
de imputed as a. Fault to themſelves, or thoſe 
that fent them. But if they receive them 
back, this undoubtedly diſſolves the whole 
1 and therefore juſtifies a new 
War (4). 
8 7. It is not uaſtequent alſo, That When 
contending Parties cannot be brought to agree 
upon Articles of Peace, and both of them are 
ſufficiently weary of the War, that a Trace 
or Ceſſation of Arms is ſtipulated, to laſt for 
long or ſhort Space, as Reaſons of State or the 
Neceſſity of their Affairs direct them. 
28. A Truce or Ceſſation of Arms, is a 
| ſolemn Agreement, whereby (the War fil con. 
minuing) al Achs of 22 are far 4 Time ff. 
| nad. 
1 29. 7. he War, I lays is fil anderfloed is 
this Caſe to continue; For ſince there can be 
no middle State betwixt Peace and War, and 
it being poſſible, nay frequenth falling out, that WW *: 
the War may remain, tho' it do not exert it 
ſelf in any outward Acts: And on the other 
Side, there being no Peace here concluded, a 5 
Trace muſt neceſſarly be l to a State ;of 


War. | 
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JO. From 


Tit. XI. Of diſmiſſmg Soldiers. 333 
! . * From this it may be very regularly 
inferred, That the agreed Time of Ceſſation 
being expired, there needs no publick Denun- 
ciation to make the renewing of. Hoſtilities 
warrantable ; ſince the temporary Impedi- 
ment being removed, the State of War (which 
was rather aſſeep than extin#) does of it ſelf - 
re-commence, or rather goes on and conti- * 
nues. n N 
31. Theſe Ceſſations are (as has been al- 
ready obſerved) either long or ſhort as Parties 
can agree. Particularly in all Ages and 


has rarely been denied; neither indeed can 
it, without groſly impinging upon the Law of 
Nations and Humanity it ſell. 
32. The Reaſon that Burial of the Dead is 
ſo agreeable to the Deſires of all Nations, 
ſeems in the general to be, That Man being 
the nobleſt of all ſublunary Creatures, it 
would be no ſmall Indignity to humane Na- 
ture, if even his Body were expoſed to be 
devoured by Beaſts : Which therefore, when 
it happens, has ſtill been looked upon asa very 
great Inhanſmefit of the Calamity. Thus | 
Virgil (a), oh. 
ä — No te optime Mater 
Condet Humi, patrioue oncrabit, Membra Sepulchro » 
17 5 _ Alttibus 
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Places, .a few Days Truce for burying the Dead, © 
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33 W Anita & Slee, | 1 Xt 


" Alitibus linquere Feris, aut Gurgite Merſot uvm 
' Lomax fora, Pt Yaeſpre * Hlnera lande, 


Aid dof titel, when threatning whe * 
Princes, tells them, They ſpall be buried wth WF .. 
the Burial of an Aſs, drawn out and caſt — 1 

-  Þejond the Gates of Jeruſalem (a): And i 
Vogs ſball lick their Bloaa (b). But derte if 
among Chriſtians, decent Burials are Joke 0 
Upon as a Kind of Pledge. of the Reſe@rret#ion, þ 
By all which *tis pretty evident, That this t! 
kak Duty to Mens Bodies, is performed, not 1 
much to this or that Man, as to human il c 
Natare it ſelf; and therefore can with no Co. 
Jour of Juſtice or Humanity be denied even e 
to mortal Enemies. ? 
33. But when Ceſſations of Arms are for " 

any confiderable Time agreed upon, or from v 
Time to Time renewed (whereof we had Wl 
very late Inſtance) it is commonly for facil. . 
tating the ſpeedy Concluſion of a Peace. And tt 
this undoubredly all ( eſpecially Chriſtian) th 
Princes and States, ought during the whole ge 
Courſe of a. War, to have mainly in their p 

in 


View. War, we know, a ug Aroys af i al 
eſtroys a the 


the Pleaſures, ſo it marrs an 
| P rofts 


Ti. . eee enn * 335 

Profits dl a Nation; wich we find ele- 
guntiy deſcribed by the Prophet J (a), Tl. 
Fond Efbe Garde of Bdeg bofae-theer, ang 
tebind them a deſolate Wilderneſs, A Truth 
too often and too ſadly exemplified. in 6ur 
Days. But Peace, as it is the Duty, ſono leſs 
is it the Intereſt and Bleſſing of Chriſtians, nay 


2 of all Men; it being that comprehenſive En-. 
Kd joyment, upon which all others are depen- 
07, dent, and which is to our Civil Capacities, 
bis i the fame that Health is to our Natural; the 


Thing by which we reliſh and taſte all our 
Comforts. + | 
34. And here I might take a very apt Oc- 
eaſion to bring up the Rear of all the forego- 
ing Conſiderations, with a large Panegyrick 
on Peace, and a ſdlemn Declamation againſt 
War in general, and particularly among Chri- 
| ſtian Princes and States, as the unhappy Foun. 
tain of ſo many and ſo great Miſchiefs. But 
that is an Evit that has been fookten arraigned, 
that it will be needleſs to repeat thoſe Char- 
pes which 7 Authors mo en _ 
aid againſt it: Specially conſidering how 
imall he Hopes ens are like - be; 
there being ſcarce any Hope that a private | 
Whiſper ſhall be heard by thoſe, who are deaf 


4 | 10 


. 


* A. - 
US . IO Ons 


(2) Joel 2, 3. 
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